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The College of Law of the University of Illinois will present in 


the new law building on the Urbana campus another of its 


short courses November Il and 12, 1955 on 


1955 AMENDMENTS TO 
THE ILLINOIS CIVIL PRACTICE ACT 


Culminating almost five years of work by a joint committee of the 
Illinois State and Chicago Bar Associations, the 1955 session of the 
Illinois General Assembly adopted, and the Governor signed into law, 
the most comprehensive changes made in the Illinois Civil Practice Act 
since 1933. The changes become effective on January 1, 1956. In the 
interim, every practitioner in the state should become familiar with 
them. During the two-day course various members of the joint com- 
mittee which prepared and recommended the amendments to the Gen- 
eral Assembly will discuss the more significant changes, their back- 
ground and purpose. Ample opportunity will be afforded for question 
and answer discussion during each session. Specific topical amendments 
which will be discussed are: 


VENUE AND PROCESS 

PARTIES 

DISCOVERY PROCEDURES 
APPELLATE PRACTICE AND RULES 
PLEADING AND MOTION PRACTICE 
JURY TRIAL PROCEDURES 
ENFORCEMENT OF JUDGMENTS 


Detailed announcements and registration blanks for the course 
will be available about October 1, 1955. 
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FOREWORD 


This Summer, 1955, issue of the Law Forum will be the last number 
edited in Altgeld Hall. Since 1927 this dignified Romanesque structure in 
the heart of the Urbana campus has been the home of the College of Law 
of the University of Illinois. The Minnesota sandstone walls enclose 
pleasant memories for a host of alumni, teachers, and present students. As 
is true whenever there is leave-taking that involves an old friend, one can- 
not help feeling a tinge of regret as a tradition fades into the past and a 
new era opens for the College. But the regret is faint indeed when con- 
trasted with the inspiring challenge presented by the new home of the 
law school. 

This fall the College will occupy the most modern law school building 
in America. In this new environment the present program of the College 
will be expanded and developed in a way which will increase the present 
high standard of service to students, alumni, the profession, and through 
them to the state and the nation. The Law Forum will continue to play a 
vital role in the growth of the College. 

During the coming months you will hear more about the new law 
building. The next short course will be held there on November 11 and 12 
and will deal with the many changes in Illinois civil procedure involved in 
the new Civil Practice Act. On page iv of this issue appears the initial 
announcement of this short course. In the spring of 1956 there will be an 
impressive dedication program, with the principal address to be delivered 
by the Chief Justice of the United States.1 As a part of the dedication 
ceremonies there will be a colloquim on “Law and Society” with discussions 
by outstanding leaders of American legal thought and action. These pro- 
ceedings will be published as the Summer, 1956, issue of the Law Forum, 
together with pictures of the new law school quarters. That number will 
serve as a permanent record of this milestone in the development of the 
University of Illinois College of Law. 

It is symbolic that this last issue from Altgeld Hall completes the 
symposium on “Labor Relations.” The symbolism is heightened by the 
fact that the first issue from the new building will be “The Internal Revenue 
Code of 1954.” When the College moved from Harker to Altgeld Hall in 
1927 there would have been no need for a discussion of either subject. So 
fast has our society moved and so rapidly has the law kept pace (at least 
in these two areas) that whole volumes are now being written about a then 
virtually unheard of subject. Perhaps better than any parable the titles of 
these two issues tell the tale of the Herculean tasks which lie ahead as the 
law struggles to keep abreast of society’s needs. In that struggle this 
College hopes to make a major contribution. 

Labor Relations (II1) opens with an article on the coverage of the 
National Labor Relations Act and the problems of conflicting federal and 


1Full details of the dedication ceremonies will be made available at a later date. 








state jurisdiction. “Affecting Interstate Commerce: Coverage of National 
Labor Relations Act” is an attempt to place the remainder of the symposium 
in perspective and to show the subtle shadings of power in this complex 
field. It should be read also in relation to the first part of the symposium, 
published as the Spring, 1955, issue. 

“Representation Proceedings” are a key gear in the mechanics of 
modern labor relations. Although based on statute these proceedings have 
collected a gloss of interpretation which must be understood before the 
process can be really meaningful. The author traces the course of such 
procedures through the myriad board and court decisions and thus adds 
oil to the dry gears of the Act. 

Modern labor relations are predominantly a creature of the federal law. 
However, state law becomes important at the fringes and various state 
statutes, together with surviving common-law doctrine, should be con- 
sidered in a symposium of this scope. “Illinois Labor Law” treats these 
matters in survey form and then discusses the social legislation which has 
been designed to promote the welfare of wage earners—material which, 
while outside the ken of strict labor relations, is of importance to a large 
group of Illinois citizens. 

The symposium closes with the “Technique of Labor-Management 
Negotiations.” This is a difficult subject to discuss; difficult because it 
defies conventional treatment and involves an excursion into virtually un- 
charted territory. It is one thing to negotiate well; it is quite another to 
describe the process. The closing article is a lucid account of one way in 
which negotiation can be handled. As such it should be a useful guide to 
those who toil in this field. 

Starting with this issue the student material will be classified in a new 
fashion. The revised headings will be: Notes—a relatively long article 
usually on the same subject as the symposium; Comments—a shorter state- 
ment of Illinois law in a given area, e.g., the effect of new legislation or the 
development of a common-law principle; and Recent Decisions (previously 
labeled comments)—a brief critique of current appellate court decisions. 
We hope that the change will improve the usefulness of this portion of the 
Law Forum. 

Joun E. Crisset 
Editor, Law Forum 


“AFFECTING INTERSTATE COMMERCE”: 
COVERAGE OF NATIONAL LABOR 
RELATIONS ACT 


BY RUSSELL N. SULLIVAN * 


ALL LAWYERS ARE SO FAMILIAR with the development of constitu- 
tional doctrines in recent years and especially with the interpretations given 
the phrase “affecting interstate commerce” that a statement of them here 
may be regarded as superfluous. A review of these changes may highlight 
the extent of the expansion of federal power in the field of labor relations, 
for Congress has manifested an “intention to exercise whatever power is 
constitutionally given to it to regulate commerce by the adoption of meas- 
ures for the prevention or control of certain specified acts.” 1! The definition 
of commerce in the Act and the constitutional power of Congress to regu- 
late commerce among the states amount to the same thing. The phrase was 
not always so broadly construed and it may be useful to examine the 
methods used by the Court to arrive at the results which now seem obvious. 

As late as 1936, the Supreme Court held? that Congress was without 
power to control labor relations in the coal industry because these activities 
were not within the commerce power. In this case Mr. Justice Sutherland 
emphasized that regardless of the magnitude of the coal business, the critical 
question was whether the mining of coal directly affected commerce. He 
concluded that the labor relations of the miners were apart from the com- 
merce or trade and were preliminary to commerce. 


“The distinction between a direct and an indirect effect turns, not 
upon the magnitude of either the cause or the effect, but entirely upon 
the manner in which the effect has been brought about. If the produc- 
tion by one man of a single ton of coal intended for interstate sale and 
shipment, and actually so sold and shipped, affects interstate commerce 
indirectly, the effect does not become direct by multiplying the ton- 
nage, or increasing the number of men employed, or adding to the 
expense or complexities of the business, or by all combined. It is quite 
true that rules of law are sometimes qualified by considerations of 
degree, as the government argues. But the matter of degree has no 
bearing upon the question here... .” 8 


* RUSSELL N. SULLIVAN. A.B. 1925, Oberlin College; LL.B. 1937, 
University of Illinois; LL.M. 1938, Columbia University; professor of 
law, University of Illinois. 
™NLRB v. Fainblatt, 306 U.S. 601, 607, 59 Sup. Ct. 668, 672 (1939). 

"Carter v. Carter Coal Co., 298 U.S. 238, 56 Sup. Ct. 855 (1936). 
i. at 308, 56 Sup. Ct. 871. (Emphasis supplied.) 
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' Thus the Court stated the test of “affecting commerce” as the direct or 
indirect character of the effect. 

In the case * which marked the change in the course of decision in the 
commerce clause, the direct and indirect test was rejected. After conclud- 
ing that the issue was not as narrow as the “stream of commerce” cases the 
court discussed the sources of burdens or obstructions of interstate com- 
merce. Mr. Chief Justice Hughes continued as follows: 


“Although activities may be intrastate in character when separately 
considered, if they have such a close and substantial relation to inter- 
state commerce that their control is essential or appropriate to protect 
that commerce from burdens and obstructions, Congress cannot be 
denied the power to exercise that control. . .. Undoubtedly the scope 
of this power must be considered in the light of our dual system of 
government and may not be extended so as to embrace effects upon 
interstate commerce so indirect and remote that to embrace them, in 
view of our complex society, would effectually obliterate the distinc- 
tion between what is national and what is local and create a completely 
centralized government. ... The question is necessarily one of degree.” 5 


This language indicated that it was the extent of the effect or the impact 
of the activity on interstate commerce which was to control the scope of 
the power of Congress. 

Two years later in the Fainblatt case,® the act was held constitutionally 
to apply to a small processor of women’s sportswear. Here the court seems 
to have returned to the theory of the Carter case for the degree of impact 
was considered not to be controlling. After pointing out that these goods 
after processing were shipped in interstate commerce, Mr. Justice Stone 
continued: “Nor do we think it important, as respondents seem to argue, 
that the volume of commerce here involved, though substantial, was rela- 
tively small as compared with that in the cases arising under the National 
Labor Relations Act which have hitherto engaged our attention. The power 
of Congress to regulate interstate commerce is plenary and extends to all 
such commerce be it great or small.” * Thus the court laid the foundation 
for extending the application of the act to almost every business enterprise 
engaged either in manwfacturing, transporting or selling goods, for some 
of these goods are likely to have originated in another state or be destined 
for interstate shipment. 


JURISDICTION OF THE NLRB 


Thus the Act was held to apply to the labor relations of a large local 


*NLRB v. Jones & Laughlin, 301 U.S. 1, 57 Sup. Ct. 615 (1937). 
* Id. at 37, 57 Sup. Ct. at 624. 

° Supra note 1. 

"Id. at 606, 59 Sup. Ct. at 671. 
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public utility ® because it sold power to instrumentalities of commerce, to 
“the picking of fruit for shipment in interstate commerce,’ and to an insur- 
ance company which had policy holders in a number of states.1° Thus the 
Board and the courts began the process of determining the application of 
the act to a wide variety of local businesses. An automobile dealer was 
found to affect commerce sufficiently to be within the scope of the Board’s 
power.!! The business of a chain of bakeries,!* a local lumber company ** 
which purchased lumber in another state, and a laundry !* which was located 
near a state line and did some business in a second state were within the Act. 
By the end of 1943, it was apparent that any business which purchased 
goods either directly or indirectly from out-of-state sources or sold goods 
to purchasers in another state was within the reach of the statute.!® 

As its statutory jurisdiction was affirmed to include many small local 
businesses, the Board found it necessary to restrict its activities because it 
had neither the budget nor staff to decide effectively all of the cases arising 
in these business units. The Board first proceeded on a case by case basis to 
determine that “we do not believe that it would effectuate the policy of 
the Act to assert jurisdiction inasmuch as the Employer’s business is essen- 
tially local in character.” 1® This principle seems to have been originally 
applied to representation proceedings but there was considerable doubt 
concerning the size and character of the enterprises which would be con- 
sidered to be “essentially local.” 17 A careful examination of these and other 
cases in which a similar result was reached leads to the conclusion that there 
was more emphasis placed on the character of the business rather than on 
the volume. If the employer was conducting a local retail store, a bakery, 


® Consolidated Edison Co. v. NLRB, 305 U.S. 197, 59 Sup. Cr. 206 (1938). 

®Santa Cruz Fruit Packing Co. v. NLRB, 303 U.S. 453, 58 Sup. Ct. 656 (1938). 

” Polish National Alliance v. NLRB, 322 U.S. 643, 64 Sup. Cr. 1196 (1944). 

™ NLRB v. Henry Levaur, 115 F.2d 105 (1st Cir. 1940). 

* NLRB v. Schmidt Bakery Co., 122 F.2d 162 (4th Cir. 1941). 

™ NLRB v. Suburban Lumber Co., 121 F.2d. 829 (3rd Cir. 1941). 

* NLRB v. White Swan Co., 118 F.2d 1002 (4th Cir. 1941). 

* Some further examples were: Butler Bros. v. NLRB, 134 F.2d 981 (7th Cir. 1943), 
maintenance employees in a warehouse building; NLRB v. Kudile, 130 F.2d 615 (3rd 
Cir. 1942), local dairy which purchased products in another state; NLRB v. Baltimore 
Transit Co., 140 F.2d 51 (4th Cir. 1944), a local transportation business; J. L. Brandeis 
& Sons v. NLRB, 142 F.2d 977 (8th Cir. 1944), a retail store which purchased goods 
in other states and shipped $20,000 worth of merchandise into other states. 

** In re Haleston Drug Stores, 82 NLRB 1264, 1265 (1949). 

** In re Hom-Ond Food Stores, 77 NLRB 647 (1948), purchases of $3,000,000 all 
within the state; Jm re Sta Kleen Bakery, 78 NLRB 798 (1948), purchases of $612,000, 
70% of which came from out of the state; Jn re Fehr Baking Co., 79 NLRB 440 (1948), 
a group of local bakeries which sold all of their goods to local customers; In re Cream- 
land Dairies, 80 NLRB 106 (1948); Jn re Haleston Drug Stores, 82 NLRB 1264 (1949), 
purchases of $189,000, 30% of which came directly from out of state, about 60% of in 
state purchases originally had been shipped to local warehouses from out of state, all 
sales were made to local customers. 
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a laundry, or dry cleaning establishment and his sales or services were all 
to local customers, the Board tended to find that the purposes of the Act 
would not be effectuated by a representation proceeding and the petitions 
were dismissed. 

The next question which arose was whether the denial of a representa- 
tion petition would justify the dismissal of a complaint proceeding involving 
the same employer and the same business. In the Haleston Drug case the 
Board held that a trial examiner was correct in dismissing the complaint 
proceeding in reliance on similar action by the Board in a representation 
proceeding.'® In this case as in the A-1 Photo case,'® the General Counsel 
argued that the Board was without power to dismiss a complaint on the 
ground that the activity was essentially local, because Section 3(d) of the 
Taft-Hartley Act had conferred the exclusive power to initiate complaints 
on the General Counsel. The Board rejected the argument and said: 


“But after a complaint is issued and hearing has been held, the ‘final 
authority’ of the General Counsel is exhausted, and the case is then in 
the hands of the Board. Any action the Board may take thereafter, 
either as a matter of policy or on the merits, does not constitute a re- 
view of the General Counsel's ‘issuance’ or ‘prosecution’ of the com- 
plaint but is the exercise of the Board’s judicial power under the Act. 
No judicial or quasi-judicial power has been vested in the General 
Counsel by statute. To argue that it has been is to argue against the 
very theory of separation of functions which gave rise to the establish- 
ment of that independent office. He is to investigate and prosecute, but 
the Board is to judge.” 7° 


Thus did the Board apply the principle that jurisdiction would not be 
exercised either in representation or complaint proceedings if the business 
was essentially local. On review by the circuit court, the two cases were 
considered together and the Board’s position was sustained.?!_ The court 
emphasized that the Act did not confer any private rights but only rights 
in the interest of the public, and that the Board had only been empowered 
to prevent persons from engaging in unfair labor practices affecting com- 
merce but it had not been directed to do so. The discretion which it had 
enjoyed under the Wagner Act had not been taken away or diminished in 
this respect by the 1947 amendments. The theory of separation of powers 
within the agency as stated above was approved.?* 


*’ In re Haleston Drug Stores, representation proceeding dismissed, 82 NLRB 1264 
(1949), complaint proceeding, 86 NLRB 1166 (1949). 


” In re Local 905, Retail Clerks, (A-1 Photo Service), 83 NLRB 564 (1949). 

Id. at 566. 

** Haleston Drug Stores v. NLRB, and A-1 Photo Service v. NLRB, 187 F.2d 418 
(9th Cir. 1951); cert. denied, 342 U.S. 815 (1951). 

2 The following cases illustrate the Board’s attempt to determine when a business 
was essentially local. Jurisdiction was exercised in: In re W. A. Mosow, 86 NLRB 680 
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The case by case method of deciding this important policy question 
proved to be inadequate so the Board gave careful consideration to the 
whole question and after announcing the decisions 7 in a group of cases on 
this point the Board issued a news release outlining the policy to be fol- 
lowed. In its next annual report ** there was a full discussion of the stand- 
ards and of the cases in which they were applied in that year. 


Standards of the Board 


These standards were applied fairly consistently in the period from 1951 
to the early part of 1954. As the membership on the Board changed, there 
was a growing tendency to limit the area in which the Board would act. 
While in 1950, the Board was unanimous in its statement of the jurisdic- 
tional standards, the announcement of the revised standards on July 15, 
1954, stated that “the Board was not unanimous. Dissents will be included 
in the decisions as they issue.” > It is interesting that this news release was 
not issued contemporaneously with the decisions which it was to codify, 
as was the earlier one. When the cases applying the rules were reported the 
extent of the disagreement within the Board was made abundantly clear. 
The basic reason for the difference seems to be one of policy. The majority 
thought that the time had come to limit the Board’s jurisdiction to activities 
which have a substantial impact on interstate commerce. It may be that 
there was an acceptance of Mr. Chief Justice Hughes’ opinion in the Jones 
and Laughlin ®* case that “the question is necessarily one of degree.” The 
new requirements constituted the measure of the degree for the exercise 
of the national power. 


(1949), beer distributor who was a franchised dealer of an interstate seller; Edison 
Utah Stores, 86 NLRB 1305 (1949), one retail store which was a part of an interstate 
chain of stores; Fairchild Cafeteria, 87 NLRB 667 (1949), cafeteria operated by an 
independent contractor within the factory of an airplane manufacturer; Emerson Tele- 
vision Service Corp., 88 NLRB 55 (1950), a wholly owned subsidiary of a manufacturer 
of television receivers; J. R. Reeves, 89 NLRB 54 (1950), builder of roads to carry the 
flow of commerce; Fehr Baking Co., 89 NLRB 1401 (1950), a local bakery in which 
controlling stock interest was owned by a company owning 40 bakeries in different 
states. Proceedings were dismissed in: Richter Transfer Co., 80 NLRB 1246 (1948), 
local excavating and hauling company; Lewis Brothers Bakeries, 86 NLRB 1326 (1949), 
local bakery, purchases $303,000, 45% from out of state, all sales made within the state; 
Johnson Optical Company, 87 NLRB 539 (1949), purchases $86,000 out of state, sales 
$8,000 out of state; Row Construction Company, 88 NLRB 580 (1950), local general 
contractor, $176,000 purchases all local. 

** Stanislaus Implement and Hardware Co., 91 NLRB 618; Local Transit Lines, 
91 NLRB 628; The Rutledge Paper Products, 91 NLRB 625; The Borden Co., 91 
NLRB 628; W.S.B.R. Inc., 91 NLRB 630; Dorn’s House of Miracles, 91 NLRB 632; 
Hollow Tree Lumber Co., 91 NLRB 635; Federal Dairy Co., 91 NLRB 638, all decided 
on October 3, 1950; Westport Moving and Storage Co., 91 NLRB 902 (October 11, 
1950). 

7416 NLRB Ann. Rep. 16 (1951). 

> NLRB News Release, July 15, 1954, 34 LRRM 261. 

6 301 U.S. 1, 37, 57 Sup. Ct. 615, 624. 
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A comparison of the two sets of standards will demonstrate the scope 
of the change. The Board will exercise jurisdiction over enterprises in the 
following categories: 


1950 77 
Instrumentalities and channels of 
commerce, interstate or foreign. 


2. Public utility and transit systems. 


3. Establishments operating as an in- 


tegral part of a multistate enter- 
prise. 


7716 NLRB Ann. Rep. 16 (1951). 


1. 


2. 


3. 


1954 28 
Instrumentalities and channels of 
commerce, interstate or foreign, 
except that: 

Jurisdiction will be exercised 
over intrastate trucking com- 
panies and similar firms which 
are links in interstate commerce 
only if they do at least $100,000 
worth of business annually for 
other concerns in categories num- 
bered 1, 2 or 4. 

Jurisdiction will be asserted 
over radio and television stations 
only if their gross annual revenue 
amounts to at least $200,000 and 
over newspapers only if their 
gross annual income amounts to 
at least $500,000. 


Public utility and transit systems: 

(a) Local power, gas and water 
utilities and local or intrastate 
public transit systems only if the 
company does a gross annual 
business of $3,000,000 or more. 

(b) Public transit systems en- 
gaged in interstate commerce if 
the gross annual revenue from 
interstate operations amounts to 
at least $100,000. 


An establishment operating as an 
integral part of a multistate en- 
terprise, other than a retail or 
service establishment, if one of 
the following tests is met: 


(a) The plant involved has a 
direct outflow of goods into in- 


*® NLRB News Release, July 15, 1954, 34 LRRM 261, 262. 
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4. Enterprises producing or hand- 


ling goods destined for out-of- 
state shipment, or performing 
services outside the State in 
which the firm is located, valued 
at $25,000 a year. 


Enterprises furnishing goods or 
services of $50,000 a year or 
more to concerns in categories 1, 
2 or 4. 
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terstate commerce amounting to 
$50,000 a year (thus meeting the 
standard of category 4) of [or] 
furnishes goods to the value of 
$100,000 a year to interstate con- 
cerns coming within categories 
1, 2, or 4 of this list, or 

(b) If the plant involved does 
not meet the separate plant tests 
listed in (a) above, jurisdiction 
will be asserted if the multistate 
enterprise, of which the plant is 
a part, has a total outflow of 
$250,000 a year into interstate 
commerce. 

Jurisdiction will not be exer- 
cised over an establishment solely 
because it is operating under a 
franchise from a national enter- 
prise. Jurisdiction will be exer- 
cised over franchised establish- 
ments only if they satisfy some 
other standard in this plan. 


Enterprises other than retail 
stores, producing or handling 
goods destined for out-of-state 
shipment or performing services 
outside the state in which the 
firm is located, where such goods 
or services are valued at $50,000 
a year. 


Enterprises furnishing goods or 
services that become part of the 
stream of commerce amounting 
to $100,000 a year or more to 
concerns in categories 1, 2 or 4, 
except that: 

Jurisdiction will not be exer- 
cised over enterprises supplying 
materials to other firms which do 
interstate business unless the ma- 
terials themselves ultimately go 
outside the state. 





LABOR RELATIONS (II) 


6. Enterprises with a direct inflow 


of goods or materials from out- 
of-State valued at $500,000 a 
year. 


Enterprises with an indirect in- 
flow of goods or materials valued 
at $1,000,000 a year. 


Enterprises having such a com- 
bination of inflow or outflow of 
goods or services, coming within 
categories 4, 5, 6, or 7, that the 
percentages of each of these cate- 
gories, in which there is activity, 
taken together add up to 100. 


6. 


8. 


?. 
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Enterprises furnishing services, 
other than those in category 5, 
amounting to $200,000 a year or 
more to concerns in categories 
1, 2, 4 or if the establishment in- 
volved is part of a multistate 
chain, jurisdiction will be exer- 
cised if the chain furnishes serv- 
ices amounting to $1,000,000 or 
more per year to concerns in 
categories 1, 2, or 4, except that: 

Jurisdiction will not be exer- 
cised over general or public office 
buildings merely because such 
buildings have tenants over which 
the Board takes jurisdiction. 


Enterprises other than retail es- 
tablishments, which have a direct 
inflow of goods or materials 
valued at $500,000 a year or 
more. 


Enterprises, other than retail es- 
tablishments, with an indirect in- 
flow of goods or materials valued 
at $1,000,000 a year or more. 


Retail stores: 


(a) Independent retail stores, 
whether a single store or part of 
a chain operating entirely within 
a state, only if 

(1) the store involved in the 
case has annual purchases amount- 
ing to at least $1,000,000 coming 
to it directly from outside the 
state, or 

(2) the store involved has an- 
nual purchases of $2,000,000 com- 
ing to it indirectly from outside 
the state, or 
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(3) if the store ships $100,000 
worth of merchandise into an- 
other state or states. 

(b) Chains of retail stores, 
with stores in more than one 
state, only if 

(1) the individual store in- 
volved meets either of the tests 
for intrastate stores, or 

(2) the chain has gross annual 
sales totalling $10,000,000 or 
more. 

Jurisdiction will not be exer- 
cised over public restaurants re- 
gardless of source and volume 
of materials and regardless of 
whether the restaurant is part of 
a multistate chain. 


9. Establishments substantially af- 10. Establishments affecting the na- 
fecting the national defense. tional defense, where the goods 
or services furnished are directly 
related to national defense, and 
amount to at least $100,000 annu- 
ally and are furnished pursuant 

to a government contract. 


It is obvious that this eliminates almost all small businesses from the 
orbit of the Board’s activity. Many businesses of substantial size are relieved 
of the obligation to comply with the Act, for a retail store which purchases 
$3,000,000 worth of merchandise in any year or a local public utility com- 
pany with a gross annual income of $3,000,000 cannot be classed as a small 
operation. 


Application of the 1954 Standards 


An examination of the cases in which these requirements were en- 
forced will furnish a clearer picture of their meaning. From July 15 to 
October 26, only a few decisions were reported. Jurisdiction was asserted 
over two local public utility companies whose gross annual business ex- 
ceeded $3,000,000,2 over a multi-state enterprise dealing in cotton seed,*° 
and a group of companies furnishing services or shipping goods out of the 


Safe Harbor Water Corp., 109 NLRB No. 194, 34 LRRM 1578 (1954), and 
Brooklyn Borough Gas Co., 110 NLRB No. 19, 34 LRRM 1589 (1954). 


* Southland Cotton Oil Co., 110 NLRB No. 60, 35 LRRM 1019 (1954). 
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state which had a value in excess of $50,000 a year.*! Denials of jurisdiction 
are somewhat more illuminating. A cafeteria, operating on ground leased 
from a manufacturer, which purchased $18,000 worth of goods in interstate 
commerce and which was not operated as a part of the company which 
controlled the factory was held to be essentially local. The same result 
was reached where the employer was a church which operated a not for 
profit radio station under license from the F.C.C.33 The absence of any 
financial gain from the station was a critical factor for it failed to meet 
standard number one for radio stations which must have a gross annual 
income of $200,000. Members Murdock and Peterson dissented because this 
was admittedly an interstate operation. 

In the last week of October, the Board released opinions in a group of 
cases in which the new standards were applied. The disagreements were 
stated in very strong language and the dissents were decidedly acrimonious. 
A discussion of these cases will be keyed to the numbered paragraphs of 
the standards. 


1. A trucking company operating entirely within one state furnished 
service in transporting goods from an interstate railroad to consumers. The 
income from this interstate transportation amounted to $8,400 in a year 
and it received $900 as agent for interstate motor van lines. The gross 
income for all services was $26,500. The majority held *4 that since this did 
not meet the test of $100,000 income from interstate services, the case would 
be dismissed. It is to be noted that here this company was engaged in inter- 
state commerce and the income produced suffices to resist the principle of 
de minimis. The majority of the Board recounted the development of the 
1950 standards and reasserted the power of the agency to exercise its dis- 
cretion in hearing or dismissing cases on the ground of the impact on inter- 
state commerce. Member Peterson dissented and after agreeing that the 
Board has the power claimed by the majority he said that his principal 
objection to the plan “stems from what strikes me as its arbitrary and cate- 
gorical character.” *° In this particular situation he would set the amount 
of $50,000 from interstate commerce to justify the refusal to exercise juris- 
diction. So on the facts of Breeding Transfer he would reach the same result 
but he had strong objections to the whole set of standards. 

Member Murdock attacked the decision in this case and the whole set 


** Sanitary Mattress Co., 109 NLRB No. 51, 34 LRRM 1494 (1954); Wells Dairy 
Co., 109 NLRB No. 204, 34 LRRM 1585 (1954); Plumbers and Pipefitters, 110 NLRB 
No. 25, 34 LRRM 1624 (1954); and DePrizio Construction Co., 110 NLRB No. 40, 
34 LRRM 1646 (1954). 

* Sparton Cafeteria, 109 NLRB No. 30, 34 LRRM 1308 (1954). 

Lutheran Church, 109 NLRB No. 122, 34 LRRM 1457 (1954). 

* Breeding Transfer Co., 110 NLRB No. 64, 35 LRRM 1020 (1954). 

*35 LRRM 1020, 1035. 
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of limitations. This amounted to an abdication of the obligation of the 
Board in his judgment. 


“In summary, it is my firm conviction that the new standards are in 
basic conflict with the Act and the legal responsibilities which it imposes 
on this agency. They are premised upon the view that there should be 
a reallocation of authority between the Federal government and the 
states in the regulation of labor relations, with the Federal government 
and this Board surrendering jurisdiction in wide areas. Such action 
inescapably entails a usurpation of legislative power by an administra- 
tive agency, contrary to the principle of separation of powers under our 
constitutional system. There is no necessity or justification for this 
retrenchment based upon budgetary limitations or other administrative 
necessities.” 3¢ 


He compared these releases of 1950 and of 1954 as follows: 


“The Board has of course never asserted jurisdiction in every instance 
where the statute granted it. But we have asserted that jurisdiction to 
the extent that our funds and staff permitted. In 1950, for purposes of 
clarity and consistency, we drew up a comprehensive jurisdictional 
plan which preserved limits based upon 15 years of case-by-case find- 
ings affirmed by the courts as to where unfair labor practices would 
have the greatest impact upon commerce. But the 1950 plan, unlike the 
present wholesale slash, did not seriously decrease (or increase) the 
scope of the Board’s existing operations nor did it attempt to evade 
the job Congress gave us to do to the extent that our funds and staff 
would permit. To equate the 1950 plan, its motivations and its results 
with the present slash is to say that putting one’s house in order is 
equivalent to tearing part of the structure down.” *7 


He then proceeded to discuss in detail speeches made by members who 
advocated a limitation on the area of operations of the Board. 

It would serve no useful purpose to reproduce the many implications 
of political activity which gave rise to this plan. Sufficient to say here that 
the Board split sharply three to two not only in this case but in this whole 
series of decisions. The writer believes that whatever the motivation, the 
disagreement results from a fundamental difference in the members’ political 
philosophy. In the cases which follow, reference will be made to individual 
dissents only when the dissenter offers a substitute or some factual basis for 
his position. 

The Board applied the $100,000 limit on income from interstate opera- 
tions in a case where the trucker was hauling mail for the United States 
Post Office.** A short time later in dismissing a petition, the majority an- 


°° Id. at 1024. 
7d. at 1025. (Italics as printed in LRRM). 
* Highway Service, 110 NLRB No. 66, 35 LRRM 1066 (1954). 
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nounced that “We shall also, in the future, assert jurisdiction in the cases 
involving transportation companies that operate both intrastate and inter- 
state when the transportation company derives $100,000 or more revenue 
from the interstate portion of its operations or when the combined total 
of the revenue derived from the interstate portion of its operations and from 
the intrastate portion of its operations that consists of interlining is $100,000 
or more.”*® This link in interstate commerce will be applied to the trans- 
portation of passengers also but only if the local intrastate bus has an inter- 
line arrangement which provides for continuous passage by the sale of 
tickets by the connecting interstate carrier.*° 

Prior to 1952, local taxicab companies which furnished service to the 
depots of interstate railroads were within the 1950 standards. This proposi- 
tion was re-examined and the Board concluded that taxicab companies were 
engaged in essentially local activities and that jurisdiction would be asserted 
over them only if: 


“(1) The employer is either the sole taxicab company operating in 
the area served by its cabs, which service instrumentalities of commerce, 
or is the holder of a contract, license, or franchise from some instru- 
mentality of commerce, granting to the employer the privilege or the 
right to serve, either exclusively or concurrently with others, a depot 
or terminal of such instrumentality; and (2) the employer derives a 
substantial portion of its total revenue directly from carrying passen- 
gers to and from terminals or depots of these instrumentalities of 
commerce.” 4! 


This position was reversed #? and a representation petition was dismissed 
where the employer was a local cab company. This result was reached 
even though the employer furnished the only airline limousine service and 
though it derived about thirty per cent of its total income from trips to 
and from air, bus, and rail depots. The opinion stated squarely that in the 
future jurisdiction would not be exercised over local taxicab companies. 

Two other types of business in which the employers are engaged in 
interstate commerce fall within this first section of the standards. Radio 
stations do not meet the requirements unless the gross annual income equals 
$200,000.** In these cases the dissenting members urged that Congress had 


* Edelen Transfer Co., 110 NLRB No. 230, 35 LRRM 1275 (1954). See also Coast 
Freight Lines, 110 NLRB No. 250, 35 LRRM 1276 (1954). 

“Rollo Transit Co., 110 NLRB No. 228, 35 LRRM 1277 (1954); Republic Trans- 
port Co., 110 NLRB No. 247, 35 LRRM 1352 (1954). 

“ Cambridge Taxi Co., 101 NLRB 1328, 1329 (1952). 

*” Checker Cab Co., 110 NLRB No. 109, 35 LRRM 1088 (1954). A more striking 
application of the same rule is found in Union Cab Co., 110 NLRB No. 259, 35 LRRM 
1346 (1954). The cab company in this case was operating in Anchorage, Alaska, a terri- 
tory in which the NLRB has plenary power. See infra, note 85. 

* Hanford Broadcasting Co., 110 NLRB No. 208, 35 LRRM 1218 (1954), Arkansas 
Airways Co., 110 NLRB No. 229, 35 LRRM 1333 (1954). 
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intended to cover all radio stations and that the rule applied by the majority 
here will exclude more than eighty per cent of the stations from coverage. 
The majority replied that if eighty per cent of the stations were excluded 
only ten per cent of the employees worked for those stations so the impact 
on employment was not so great. The dollar amount was the basis for 
decision in the newspaper cases even though the papers belonged to national 
wire services and published syndicated features and advertised nationally 
sold products.** 

In deciding the jurisdictional question where the charge is a secondary 
boycott by employees of a transportation company, the amount of business 
done by the secondary employer was held to be the critical factor.* 

2. In the first case 4¢ in which the Board applied the local public utility 
standard, the company purchased in interstate commerce goods to the 
amount of $233,000 and the total business amounted to $952,000. This was 
held to be insufficient to justify the exercise of jurisdiction. A similar result 
has been reached in cases in which the local utility was a rural cooperative.** 
Member Murdock dissented in this group of cases both on the ground that 
this removed from the Board’s jurisdiction cases which have a substantial 
impact on interstate commerce and also on the basis that rural cooperatives 
are not essentially local utilities.44 In one case *® jurisdiction was asserted 
over a local street railway which did an annual gross business of $6,000,000. 

3. A multi-state employer which had plants in two states and a total 
direct outflow from the two plants in excess of $2,500,000 was held to be 
subject to the Board’s jurisdiction in each of the plants though the one in 
issue was shipping very little goods out of state.5° Member Murdock dis- 
sented from the statement of the standards for these enterprises because the 
multi-state employer has a greater impact on interstate commerce and there 
is no justification for a higher jurisdictional amount here than in the case 
of the single state employer.®! 

One of the most interesting of the new limits is the one on franchises. 


“Daily Press, 110 NLRB No. 95, 35 LRRM 1048 (1954); San Angelo Standard, 
110 NLRB No. 95, 35 LRRM 1204 (1954). 

“ McAllister Transfer, 110 NLRB No. 224, 35 LRRM 1281 (1954); Reilley Cartage 
Co., 110 NLRB No. 233, 35 LRRM 1292 (1954). 

“ Greenwich Gas Co., 110 NLRB No. 91, 35 LRRM 1044 (1954). 

“Southern Wyoming Utilities, 110 NLRB No. 190, 35 LRRM 1348 (1954); South- 
west Mississippi Electric Power, 110 NLRB No. 245, 35 LRRM 1348 (1954); Clay 
Electric Cooperative, 111 NLRB No. 24, 35 LRRM 1429 (1955). 

*35 LRRM 1348, 1349 (1954). 

——— Massachusetts Street Railway Co., 110 NLRB No. 235, 35 LRRM 1377 
(1954). 

»® Ransom and Randolph Co., 110 NLRB No. 271, 35 LRRM 1366 (1954). 


* Other cases of multi-state enterprises in which jurisdiction was asserted are: 
American Television, Inc., 111 NLRB No. 19, 35 LRRM 1420 (1955); American National 
Insurance Co., 111 NLRB No. 52, 35 LRRM 1470 (1955). 
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The Supreme Court held in December, 1953, that the power of the agency 
extended to a Chevrolet dealer because he “was ‘an integral part’ of General 
Motors national system of distribution.” 5? On the following October 26, 
the Board declined to act in the case of an Oldsmobile dealer and stated 
that the existence of the franchise would not be considered material and 
jurisdiction would be asserted only if the dollar tests for a retail store were 
met.5% The departure from prior standards is nowhere more obvious than 
in these cases. 

4. The only change in the direct outflow standard was to increase the 
amount from $25,000 to $50,000.54 The most interesting fact situation 
under this heading concerned a Detroit automobile dealer who sold used 
cars at wholesale to dealers who immediately drove them out of the state. 
Although the sales amounted to $230,000 the case was dismissed since the 
majority thought that these did not amount to direct sales out of state. The 
dissenting members called attention to the fact that it should make no 
difference whether the cars were shipped or driven out of state by the 
seller or by the buyers since they were sales for transportation interstate. 
Except for the rather unusual result in this case the change in this standard 
probably represents the least departure from previous policy.*® 

5. The indirect outflow test was changed by doubling the dollar 
amount from $50,000 to $100,000 and by adding the requirement that the 
goods sold be a part of the flow out of state. The test was announced in 
the Jonesboro Grain Drying Cooperative *" case. The company was en- 
gaged in the drying of rice to prepare it for the market. It received $75,000 
for its services in a year but the product on which these services were 
furnished, seventy-five per cent of which was shipped in interstate com- 
merce, had a value in excess of $1,400,000. The dissents here are very 
persuasive, for the impact on interstate commerce of a strike at this plant 
would be substantial. In another case 5* the Board held that sales of cement 
products in the amount of $141,000 to contractors engaged in road building 


* Howell Chevrolet Co. v. NLRB 346 U.S. 482, 74 Sup. Cr. 214 (1953). 

58 Wilson Oldsmobile Co., 110 NLRB No. 74, 35 LRRM 1062 (1954). To the same 
effect, Pepsi-Cola Bottling Co., 111 NLRB No. 17, 35 LRRM 1415 (1955). 

* Jurisdiction declined in: Strongcraft Products, 110 NLRB No. 121, 35 LRRM 
1111 (1954); Brown Fertilizer Co., 110 NLRB No. 258, 35 LRRM 1350 (1954); Mast 
Lumber Co., 111 NLRB No. 2, 35 LRRM 1397 (1955); Central Valley Pipe Co., 111 
NLRB No. 38, 35 LRRM 1452 (1955). Jurisdiction asserted in: Reimers-Kaufman Co., 
110 NLRB No. 77, 35 LRRM 1078 (1954); Imperial Rice Mills, 110 NLRB No. 87, 
35 LRRM 1079 (1954); Puerto Rico Food Products, 111 NLRB No. 47, 35 LRRM 1473 
(1955). 

5 Homer Chevrolet Co., 110 NLRB No. 133, 35 LRRM 1139 (1954). 

5 Sales to United States of military supplies were considered sales in interstate 
commerce and the $50,000 outflow limit was sufficient: Concord Supplies and Equip- 
ment Co., 110 NLRB No. 234, 35 LRRM 1362 (1954). 

110 NLRB No. 67, 35 LRRM 1038 (1954). 

* Reeves & Son, 111 NLRB No. 25, 35 LRRM 1430 (1955). 
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did not meet the test, for these materials were not directly utilized in the 
-operation of an interstate artery of transportation. The concurring opinion 
here clearly shows the conflict within the Board in the following language: 


“I would have thought that such things as ready mixed concrete used 
in road-building are inescapably ‘directly utilized’ in the highway, and 
that the $100,000 test would therefore apply. However, my colleagues 
say the road materials are not ‘directly utilized,’ in the ‘operational or 
functional use of roads’ so the $200,000 test is applicable and is not met. 
The latter phrase is not taken from the standards and I also have some 
doubts that the statement is true. Nevertheless my colleagues are un- 
questionably the authority on the meaning of the standards which they 
framed over my dissent, and unless some compelling reason to the con- 
trary appears, I am not disposed to dispute their interpretation of the 
meaning of phrases like ‘directly utilized’ in the standards. If, as has 
been said, crushed stone furnished for the railroad road-beds is not 
‘directly utilized’ in the operations of a railroad, the holding here is 
consistent with that. Under the circumstances, I acquiesce in the de- 
cision.” 5° 


This test was also applied to services performed for another manu- 
facturer.®® Here the union argued that material shipped to the employer 
from out of the state which was manufactured into clothing and then 
shipped in interstate commerce became the property of the employer and 
therefore this should be considered as direct outflow under test number 3. 
The services need not be directly on the goods to bring the employer within 
this section.® 

An employer contended ® that in a previous situation the Board had 
declined to exercise jurisdiction and therefore it should continue to do so. 
This was rejected, for sales in excess of $100,000 had been made to a multi- 
state grocery chain which had, in turn, shipped more than $50,000 in inter- 
state commerce. This makes clear that the dismissal of a petition will not 
immunize the party from a proceeding for a violation of the Act if the 
business of the employer undergoes a sufficient change. 

6. This section supplements the preceding one for it provides for juris- 
diction if goods or services to the value of $200,000 are furnished even 
though they are not “directly utilized” in interstate commerce.® A more 
interesting problem is presented by the office building which is rented to 


° 35 LRRM 1430, 1431. 


°° Vogue Craft, 111 NLRB No. 32, 35 LRRM 1443 (1955). Under this section juris- 
diction was asserted in: Eagle Iron & Brass Co., 110 NLRB No. 123, 35 LRRM 1111 
(1954); Pyne Moulding Corp., 110 NLRB No. 240, 35 LRRM 1387 (1954); Plastic 
Moulding Co., 110 NLRB No. 262, 35 LRRM 1468 (1954). 


* Burns Detective Agency, 110 NLRB No. 160, 35 LRRM 1179 (1954). 
© Frank Smith, 111 NLRB No. 39, 35 LRRM 1453 (1955). 


® McBride Co., 110 NLRB No. 198, 35 LRRM 1223 (1954), $220,000 sales to an 
interstate railroad. 
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firms engaged in interstate commerce. The Board declared that in the future 
jurisdiction would be asserted over the owner of an office building only 
if the owner is engaged in interstate commerce and the building is used 
primarily for its own offices.*4 In determining the meaning of this test, it 
was held that a company which occupied twenty per cent of the space in 
a building was not using it primarily to house its own offices. 

7 and 8. Only a few cases have been decided by the Board on the 
direct and indirect inflow to employers other than retail stores. In each 
of them the petition was dismissed ** because the dollar amount was in- 
sufficient. In one ® of these, however, eighty-five per cent of the dollar 
amount for direct inflow and thirty-five per cent of the indirect inflow 
had been purchased but the Board refused to cumulate these percentages. 
It should be noted that this is a reversal of the policy under the old standards. 
However, in a somewhat more complicated fact situation ® in which the 
parent corporation and four subsidiaries had purchases which resulted in a 
direct and indirect inflow of over $2,000,000, jurisdiction was exercised. 
Mr. Murdock interpreted this as cumulating the two and urged a cumula- 
tion of other factors in the test. 

9. The retail standards have reached the Board in a greater number of 
cases than any of the others but these present fewer difficulties than in some 
other areas. The foundation case is Hogue and Knott Supermarket ® in 
which the July 15 press release was restated with one difference as to intra- 
state chains, the sum of the volume of all the stores in the state would be 
used to meet any one of the requirements. Retail establishments have been 
defined to include the ordinary merchandising establishment,” restaurants,” 
automobile dealers and garages,’* beauty parlor,’? and an electrical appli- 
ance dealer.7* In one of the automobile dealer cases, purchases exceeded 


* McKinney Ave. Realty Co., 110 NLRB No. 69, 35 LRRM 1053 (1954), jurisdic- 
tion was declined although the annual rentals from the building exceeded $1,000,000. 

® American Republics Corp., 110 NLRB No. 141, 35 LRRM 1153 (1954). 

Rogers Bros., 110 NLRB No. 75, 35 LRRM 1081 (1954); Goff-McNair Motor 
Co., 110 NLRB No. 104, 35 LRRM 1104 (1954), and Coca-Cola Bottling Co., 110 
NLRB No. 106, 35 LRRM 1102 (1954). In this latter case the franchise was again 
thought not to be material. 

* Rogers Bros., supra note 66. 

* Brass Rail, Inc., 110 NLRB No. 255, 35 LRRM 1343 (1954). 

© 110 NLRB No. 68, 35 LRRM 1060 (1954). 

” Felsway Shoe Co., 110 NLRB No. 238, 35 LRRM 1314 (1954). 

" Bickford’s, Inc., 110 NLRB No. 252, 35 LRRM 1341 (1954); Greyhound Post 
Houses, 110 NLRB No. 253, 35 LRRM 1343 (1954). 

® Wallace Motor Co., 110 NLRB No. 100, 35 LRRM 1089 (1954); Hartman Bros., 
110 NLRB No. 111, 35 LRRM 1108 (1954); Morris & Horner, 110 NLRB No. 159, 
35 LRRM 1171 (1954); Clauson’s Garage, 110 NLRB No. 184, 35 LRRM 1212 (1954); 
Kenneth Chevrolet, 110 NLRB No. 241, 35 LRRM 1258 (1954). 

* Claffey’s Beauty Shoppes, 110 NLRB No. 97, 35 LRRM 1079 (1954). 

* Jefferson Co., 110 NLRB No. 113, 35 LRRM 1124 (1954). 
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$2,000,000 from assembly plants within the state but this was held not to 
meet the test.75 

10. In the new standards a business enterprise affecting the national 
defense comes within the jurisdiction of the Board only if it does $100,000 
worth of business a year directly with the United States pursuant to a gov- 
ernment contract. This policy met strong opposition from the minority 
members in the Maytag Aircraft Co. case." Jurisdiction was subsequently 
exercised over a flight training contractor,’? a hospital furnishing services 
under contract with the Veterans Administration,’® and a laboratory oper- 
ated by Massachusetts Institute of Technology for the air force.” In this 
last case, the Board overruled the Columbia University case ®° insofar as the 
decision therein required commercial activities by this non-profit organiza- 
tion. If the services affect the national defense and are pursuant to a govern- 
ment contract, no commercial activities are essential. 

In determining the dollar amounts for all of the tests discussed, the 
total business of an employer is considered and a corporation and its wholly 
owned subsidiary may be added together for this purpose.*! If two com- 
panies, though not so related, are sufficiently integrated through close rela- 
tionship of owners, interchange of employees and services, or through 
integration of manufacturing processes, they may be treated as a single 
employer.®? Similarly, all members of an employers’ association who are 
parties to a multi-employer collective bargaining unit will be taken as one 
to ascertain whether the jurisdictional tests are met.®* Finally, the Board 
decided that these standards will be applied to all cases pending before the 
Board which have not resulted in final orders, but proceedings to enforce 
by contempt orders previously entered will be undertaken.** 

One important problem of jurisdiction remains. Since there have been 
dollar amounts placed on each type of case to ascertain the impact on inter- 
state commerce, the applicability of these to employers in the territories 
of the United States and to Puerto Rico has been doubtful. These doubts 
have now been resolved and the Board has held that the same rules are to 


*® Kenneth Chevrolet, supra note 72. 

© 110 NLRB No. 70, 35 LRRM 1056 (1954). 

™ Garner Aviation Service, 111 NLRB No. 28, 35 LRRM 1438 (1955). 

* Hospital Hato Tejas, 111 NLRB No. 9, 35 LRRM 1418 (1955). 

® Massachusetts Institute of Technology, 110 NLRB No. 232, 35 LRRM 1297 
(1954). 

* Trustees of Columbia University, 97 NLRB 424 (1951). 


* Youngstown Tent and Awning Co., 110 NLRB No. 138, 35 LRRM 1145 (1954); 
Kleber Glass Co., 111 NLRB No. 21, 35 LRRM 1429 (1955). 


*® Metco Plating Co., 110 NLRB No. 89, 35 LRRM 1084 (1954); East Detroit 
Stevedoring Co., 110 NLRB No. 151, 35 LRRM 1163 (1954). 


Insulation Contractors, 110 NLRB No. 105, 35 LRRM 1097 (1954). 
™ Coca-Cola Bottling Co., 110 NLRB No. 134, 35 LRRM 1133 (1954). 
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apply in Alaska ®° and in Puerto Rico * as in the states. Relying on its 
established policy in the White Sulphur Springs Co.®" case, a representation 
petition by employees of a tourist hotel in the Virgin Islands was dis- 
missed.*8 

The dissenting opinion forcefully points out that the Board’s jurisdic- 
tion in the territories and insular possessions is plenary and is not based on 
the impact of the activity on interstate commerce. Furthermore, the United 
States has been stimulating tourist business in these islands and the collective 
bargaining rights of the hotel employees should be protected. 

Constitutionally and under the National Labor Relations Act, the Board 
has power to prevent unfair labor practices in almost all business enterprises 
in the United States, its territories, and possessions. An effect on commerce 
sufficient to bring the transaction within the power may be found in even 
those businesses which are small and are generally thought to be local. The 
Board has never attempted to act on all cases within its power and it early 
developed the doctrine that it would dismiss cases in those situations which 
were essentially local. This was formalized by the adoption of the 1950 
jurisdictional tests. In 1954, a new set of standards replaced the old and 
a great many cases previously taken by the Board will now be dismissed. 
Since many employees and employers will not now receive the benefit of 
the statute, the extent of the state’s power to act becomes important. 


STATE POWER OVER LABOR RELATIONS 


Whenever Congress enacts legislation under the commerce clause ques- 
tions concerning state power over the same subject matter necessarily arise. 
Under the sixth article of the United States Constitution the laws of Con- 
gress in pursuance of the constitution are supreme. The constitutional ques- 
tion in each case then is the intention of Congress assuming that it is acting 
within its sphere. Generally speaking there are three different conclusions 
to which one may come from an appraisal of the federal statute. First, one 
might decide that Congress has occupied the whole field and thereby mani- 
fested its intention that the state power concerning the subject matter is 
completely supplanted.8® Second, although the federal statute seems to be 
comprehensive on its face it does not manifest an intention to exclude all 
state regulations and therefore a state statute covering an aspect of the sub- 
ject not regulated by Congress is valid.% Third, absent specifically expressed 


* Union Cab Co., 110 NLRB No. 259, 35 LRRM 1346 (1954). 

* Sixto Ortega d/b/a Sixto, 110 NLRB No. 251, 35 LRRM 1345 (1954). 

°° 85 NLRB 1487, 24 LRRM 1560 (1949). 

* Virgin Isles Hotel, 110 NLRB No. 65, 35 LRRM 1068 (1954). 

* Oregon-Washington R. & N. Co. v. Washington, 270 U.S. 87, 46 Sup. Cr. 279 
(1926). 

* Panhandle Eastern Pipeline Co. v. P. S. Comm. of Indiana, 332 U.S. 507, 68 Sup. 
Ct. 190 (1947). 











SUMMER] COVERAGE OF N.L.R.A. 209 


intention to supersede state power, the state act falls only if it is in conflict 
with the federal statute.®' Of course each of the above might be rephrased 
slightly to fit more accurately any particular statute and fact situation. 

The use of any such deceptively simple principle or rule will only 
confuse rather than clarify the situation in labor relations. Professor Archi- 
bald Cox discussed this problem thoroughly in a recent magazine article.®? 
In addition to an analysis of the decisions of the Supreme Court, the article 
contains a statement of what Professor Cox believes the law ought to be. 
These latter views have not received universal acceptance. 


Application of the Preemption Doctrine 


Since there have been only a few cases in which the United States 
Supreme Court has passed on the question, a review of these may be helpful. 
In the first of these,®* the Wisconsin Employment Relations Board had taken 
jurisdiction of a charge of unfair labor practice under the Wisconsin Act 
in a business enterprise admittedly subject to the National Labor Relations 
Act. After a hearing the defendants were ordered to cease and desist mass 
picketing, threatening employees, obstructing or interfering with factory 
entrances, and picketing the houses of employees. At the time of this 
decision the Wagner Act did not deal with the acts of the unions. It was 
argued that since the NLRA imposed obligations only on employees, the 
union was free of both federal and state regulations. The Court held 
that Congress had not preempted the whole field of labor relations affecting 
interstate commerce and that since the conduct enjoined was not protected 
or prohibited by the federal act, the exercise of state power was valid. The 
conclusions were stated as follows: 


“In sum, we cannot say that the mere enactment of the National 
Labor Relations Act, without more, excluded state regulation of the 
type which Wisconsin has exercised in this case. It has not been shown 
that any employee was deprived of rights protected or granted by the 
federal Act or that the status of any of them under the federal Act 
was impaired. Indeed, if the portions of the state Act here invoked are 


* Terminal R. Assn. v. B. of R. T., 318 U.S. 1, 63 Sup. Cr. 420 (1943). These 
references are purely illustrative of the principle suggested. 

" Cox, Federalism in the Law of Labor Relations, 67 Harv. L. Rev. 1297 (1954). 
A criticism of these views may be found in an article by Charles Preston in 36 Cuicaco 
Bar Recorp 121 (1954). 

* Whelan, Unfair Labor Practices: Private Rights and State Courts, 43 Geo. L. J. 
236 (1955); Roumell and Schlesinger, The Preemption Dilemma in Labor Relations, 
18 U. Det. L. J. 17 (1954) and 18 U. Der L. J. 135 (1955); Hays, Federalism and 
Labor Relations in the United States, 102 U. Pa. L. Rev. 959 (1954); Rose, The Labor 
Management Relations Act and the State’s Power to Grant Relief, 39 Va. L. Rev. 765 
(1953); Rose, Garner v. Teamsters: The Supreme Court and Private Rights, 40 Va. 
L. Rev. 177 (1954). 

* Allen-Bradley Local v. Wis. Board, 315 U.S. 740, 62 Sup. Cr. 820 (1942). 
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invalid because they conflict with the federal Act, then so long as the 
federal Act is on the books it is difficult to see how any State could 
under any circumstances regulate picketing or disorder growing out of 
labor disputes of companies whose business affects interstate com- 
merce.” * 


A Florida statute which limited the right to be a business agent of a 
union to one who secured a license and conditioned the grant of the license 
on ten years of citizenship and a record of freedom from conviction for a 
felony was found ® to be in conflict with the federal Act. This interfered 
with the right of employees to bargain through representatives of their own 
choosing. This case presents little difficulty because it is quite clear that 
once a conflict between a state and federal statute is found, the state act falls. 

The next question presented ®? was whether a state labor board could 
hold a representation election in a business enterprise covered by the federal 
Act and over which the NLRB had exercised jurisdiction. The New York 
Board was preparing to determine the bargaining representative of foremen 
at a time when there was some doubt whether the NLRB would recognize 
that foremen were employees under the federal Act. The state’s action 
was negated because of the danger that the federal and state boards would 
adopt inconsistent policies. It is to be noted that this is not, like the Hill 
case, a direct conflict and the subsequent decisions of the NLRB were in 
harmony with the policy of the New York Board. Here the state could not 
act at all even though the result would harmonize entirely with the national 
policy. 

In the spring of 1949, three cases ®° in which the Wisconsin Employ- 
ment Relations Board had entered orders were reviewed by the Supreme 
Court. In LaCrosse Telephone, the Wisconsin Board in a certification 
proceeding had complied with a state act which provided that a majority 
of employees in a single craft, division, department, or plant might elect to 
constitute that group a separate bargaining unit. Under the federal Act the 
Board determines the appropriate unit. This was substantially the same 
problem as in the Bethlehem Steel case,!°! and because of the danger of in- 
consistent results the decision of the state court was reversed. 


Td. at 751, 62 Sup. Cr. at 826. 
* Hill v. Florida, 325 U.S. 538, 65 Sup. Ct. 1373 (1945). 
* Bethlehem Steel Co. v. N.Y.L.R.B., 330 U.S. 767, 67 Sup. Ct. 1026 (1947). 


* Supra note 96. 

LaCrosse Telephone Co. v. Wis. Board, 336 U.S. 18, 69 Sup. Ct. 379 (1949); 
Int. Union, United Auto. Workers v. Wis. Board, 336 U.S. 245, 69 Sup. Ct. 516 (1949); 
and Algoma Plywood Co. v. Wis. Board, 336 U.S. 301, 69 Sup. Cr. 584 (1949). 

1 Supra note 99. 

*% Supra note 97. 
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In the other two cases 1° the state’s power was affirmed. In the Briggs 
and Stratton case, the union, without making any specific demands on the 
employer, began a series of unannounced work stoppages or “quickie 
strikes.” The workers would leave their jobs without prior notice and then 
return later the same day or the next day. The Wisconsin Board had ordered 
the union to cease and desist from this conduct. Before the U. S. Supreme 
Court it was urged that the order prohibited conduct protected by the 
NLRA. Section 7 of the Act guaranteed to employees the right “to bargain 
collectively through representatives of their own choosing, and to engage 
in other concerted activities for the purpose of collective bargaining or 
other mutual aid or protection.” And Section 13 provides “Nothing in 
this Act, except as specifically provided for herein, shall be construed so 
as either to interfere with, or impede, or diminish in any way the right to 
strike.” The court held that under neither of these provisions was the con- 
duct of the union protected. That an illegal method of engaging in con- 
certed activity might subject the actors to the reach of the state was re- 
ported as follows: 


“Congress made in the National Labor Relations Act no express dele- 
gation of power to the Board to permit or forbid this particular union 
conduct, from which an exclusion of state power could be implied. 
The Labor Management Relations Act declared it to be an unfair labor 
practice for a union to induce or engage in a strike or concerted re- 
fusal to work where an object thereof is any of certain enumerated 
ones. . . . Nevertheless the conduct here described is not forbidden by 
this Act and no proceeding is authorized by which the Federal Board 
may deal with it in any manner. While the Federal Board is empowered 
to forbid a strike, when and because its purpose is one that the Federal 
Act made illegal, it has been given no power to forbid one because its 
method is illegal—even if the illegality were to consist of actual or 
threatened violence to persons or destruction of property. Policing of 
such conduct is left wholly to the states. In this case there was also 
evidence of considerable injury to property and intimidation of other 
employees by threats and no one questions the State’s power to police 
coercion by those methods.” 1° 


The Court went on to find that the NLRB and the Courts of Appeal 
in enforcing Board orders had not adopted the rule that all concerted 
activity was protected by the Act. The purpose of Section 7 was thought 
to be to protect the unions against the doctrine that concerted activities 
were illegal conspiracies. The state could no longer treat otherwise legal 


Int. Union, United Auto. Workers v. Wis. Board and Algoma Plywood Co. v. 
Wis. Board, supra note 99. In the International Union case the employer was Briggs 
and Stratton Corporation and is generally referred to as the Briggs and Stratton case. 

Int. Union, United Auto. Workers v. Wis. Board, supra note 99 at 253, 69 Sup. 
Cr. at 521. 
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activities as unlawful because undertaken by many persons. “But because 
legal conduct may not be made illegal by concert, it does not mean that 
otherwise illegal action is made legal by concert.” &* So here since the 
NLRA does not expressly protect this conduct and since it is not the kind 
of concerted activity covered by Section 7, the state may forbid it. The 
opinion concludes that this was not the kind of a strike covered by Section 
13 of the Act. 

Before the enactment of the Taft-Hartley Act in 1947, the Wisconsin 
Board issued an order directing an employer to cease and desist giving 
effect to a maintenance of membership clause in a collective bargaining 
agreement because there had been no election authorizing the negotiation 
of this clause, as the state statute required. It was urged that since Section 
8(3) of the Wagner Act expressly stated that “nothing in this Act or in any 
other Statute of the United States shall preclude an employer from making 
an agreement with a labor organization, . . . to require as a condition of 
employment membership therein, . . .” any form of union security clause 
was valid and that no state could interfere with its enforcement. The fol- 
lowing paragraph from the opinion of Mr. Justice Frankfurter answers this 
argument: “It is argued, therefore, that a State cannot forbid what Sec- 
tion 8(3) affirmatively permits. The short answer is that Section 8(3) 
merely disclaims a national policy hostile to the closed shop or other forms 
of union-security agreement. This is the obvious inference to be drawn 
from the choice of the words ‘nothing in this Act ... or in any other 
statute of the United States’ and it is confirmed by the legislative history.” 1° 
The dissenting judges read the Act and the history differently. 

The fact that the Taft-Hartley Act had been passed prior to the deci- 
sion in this case and that Section 14(b) of that statute expressly authorized 
the states to limit union security clauses may have influenced the determina- 
tion of the intention of Congress. For it must be always kept in mind that 
in these preemption problems, it is the intention of Congress which the 
Court ascertains. 

Under somewhat related facts a contrary result 1°* was reached. A 
maintenance of membership clause had been included in a collective bar- 
gaining agreement at the direction of the War Labor Board. The employee 
in question resigned from the union within the escape period in the con- 
tract. The employee alleged and the Wisconsin Board found that the union 
coerced the employer to discharge the employee for his non-membership 
in the union and that this was an unfair labor practice under the Wisconsin 


™ Td. at 258, 69 Sup. Ct. at 523. The dissenting judges thought that this conduct 
was protected by Sections 7 and 13. Mr. Justice Murphy called attention to the NLRB’s 
policy of protecting “partial strikes” as “concerted activities.” Supra at 270. 

* Algoma Plywood Co. v. Wis. Board, supra note 99 at 307, 69 Sup. Ct. at 588. 

* Plankinton Packing Co. v. Wis. Board, 338 U.S. 953, 70 Sup. Ct. 491 (1950). 











SUMMER | COVERAGE OF N.L.R.A. 213 


Act. The State Supreme Court supported '®* the Board in reliance on the 
Algoma '°8 decision but the U.S. Supreme Court reversed in a per curiam 
opinion and cited only the Bethlehem '©® and La Crosse" cases. It would 
seem that this case was considered to be an unfair labor practice question 
and did not involve the validity of the maintenance of membership clause 
in the contract. 

In 1950, the State of Michigan was found to be without power to 
condition the right to conduct a lawful strike on a vote of the employees 
in the unit, twenty days prior to the strike. This was found!" to be in 
direct conflict with the sixty day notice provision of the NLRA and it also 
constituted an attempt by the state to restrict a right guaranteed under the 
federal Act. 

An attempt by Wisconsin to enforce its compulsory arbitration statute 
against a local public utility and to prohibit strikes was stricken 1!* down 
as being in conflict with the Taft-Hartley Act. Section 13 of that Act guar- 
antees the right to strike and to use peaceful means of persuasion. A state 
therefore could not prevent what the federal Act expressly permits. Con- 
gress enacted laws '!% to deal with national emergencies and to the extent 
provided therein, the right to strike was curtailed. When Congress declared 
an intention to permit interference by the national government only in case 
of national emergencies, this was taken to indicate that the legislature had 
considered the whole problem of strikes affecting health and safety and its 
silence as to local emergencies manifested its intention that the state would 
have no power to interfere by injunction. Although this case can be demon- 
strated to be unexceptional and in accord with those previously discussed, 
it is submitted that the result is unfortunate. In the first place it is the 
local community and the state which are primarily concerned with what 
appears to be an essentially local problem. The effect on the health of a 
city of a strike which would deprive its citizens of electricity, gas, or water 
is so great that the local government is under a duty to see that no such 
interruption occurs. Secondly, when the subject matter is as local as this, 
the preemption doctrine has ordinarily applied only in the case of an actual 
conflict between state and federal law. One can argue rather persuasively 
that the state policy here accords with that of the national government in 
national emergency strikes. The purpose of both provisions is a continuity 
of production or service. The writers who have commented on this case 


1 Wis. Board v. Plankinton Packing Co., 255 Wis. 285, 38 N.W.2d 688 (1949). 

1% Supra note 99. 

1° Supra note 97. 

% Supra note 99. 

™ Int. Union of United Auto. Workers v. O’Brien, 339 U.S. 454, 70 Sup. Ct. 
781 (1950). 

“2 Bus Employees v. Wis. Board, 340 U.S. 383, 71 Sup. Ct. 359 (1951). 

"8 Tabor Management Relations Act of 1947, Sections 206-210. 
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agree that Congress should amend the statute to authorize the state to exer- 
cise control over local public utilities. 

When in the Giboney * case, the state’s power to enjoin picketing 
was sustained as not depriving the unions and their members of freedom of 
speech under the 14th Amendment, state courts began taking jurisdiction 
of petitions to enjoin picketing alleged to be in violation of local law if 
the picketing was either not specifically protected under the NLRA or if 
the conduct also constituted a violation of that Act. Probably the most 
frequently cited case in this group is Goodwins v. Hagedorn.'> The New 
York Court of Appeals decided that recognition picketing was unlawful 
under New York law while a petition for a certification election was pend- 
ing before the NLRB. It is assumed that the business enterprise in question 
was subject to the federal law. The National Labor Relations Board does 
not have power to seek an injunction to restrain recognition picketing and 
it is not an unfair labor practice under sections 8(b)(4)(c) of the Act 
which outlaws only picketing against a certified union. Since this conduct 
was unlawful under New York law and since the NLRB could not protect 
the employer pending an election the state court granted the injunction. 
The conduct was not protected concerted activity under Section 7 for it had 
as its purpose coercing the employer into dealing with a union not the repre- 
sentative of a majority of its workers. This was followed in a large number 
of cases in New York and elsewhere. 


The Garner Case and After 


In Pennsylvania a trucker employed twenty-four employees, four of 
whom were members of the defendant union. There was no strike in 
progress and there was no current labor dispute between employer and 
employees. The local union caused the loading dock of the employer 
to be picketed continuously. This picketing was admittedly peaceful and 
the banners stated that the union wanted the employees to join their organi- 
zation. The picketing was highly successful and the employer’s business 
was reduced by about ninety-five per cent. The employer sought an in- 
junction and alleged that this conduct violated the Pennsylvania Labor Rela- 
tions Act. The lower court granted the injunction but the Supreme Court 
of the state held that the allegations showed clearly that this was conduct 
covered by the federal Act and the state was without power to interfere 
and the NLRB had exclusive jurisdiction. This conclusion was approved 


™4 Giboney v. Empire Storage Co., 336 U.S. 490, 69 Sup. Ct. 684 (1949); Hughes 
v. Superior Court of Cal., 339 U.S. 460, 70 Sup. Ct. 718 (1950); Teamsters Union v. 
Hanke, 339 U.S. 470, 70 Sup. Ct. 773 (1950); Building Service Employees v. Gazzam, 
339 U.S. 532, 70 Sup. Ct. 784 (1950); and Local Union No. 10 v. Graham, 345 U‘S. 
192, 73 Sup. Ct. 585 (1953). 

45 303 N.Y. 300, 101 N.E.2d 697 (1951). 

















SUMMER] COVERAGE OF N.L.R.A. 215 
by the United States Supreme Court. The federal statute preempted the 
field of labor relations so far as the restraints of unfair practices covered by 
Section 8 of the Act were concerned. 

Mr. Justice Jackson was careful to point out that the federal Act had 
not wholly displaced state power over labor activities and he then proceeded 
to indicate the area in which state action is still permissible. 


“This is not an instance of injurious conduct which the National 
Labor Relations Board is without express power to prevent and which 
therefore either is ‘governable by the State or it is entirely ungoverned.’ 
In such cases we have declined to find an implied exclusion of state 
powers. Nor is this a case of mass picketing, threatening of employees, 
obstructing streets and highways, or picketing homes. We have held that 
the state still may exercise ‘its historic powers over such traditionally 
local matters as public safety and order and the use of streets and high- 
ways.’ ... Nothing suggests that the activity enjoined threatened a prob- 
able breach of the state’s peace or would call for extraordinary police 
measures by state or city authority. Nor is there any suggestion that re- 
spondents’ plea of federal jurisdiction and pre-emption was frivolous 
and dilatory, or that the federal Board would decline to exercise its 
powers once its jurisdiction was invoked.” 117 


Thus the state may apply its local criminal or tort law to prevent mass 
picketing and violence, it may act in situations not covered by the NLRA, 
and it may, though this is not at all certain, act if the National Labor Rela- 
tions Board declines to exercise jurisdiction over the employer or industry."!8 
After rejecting the argument that the NLRB acts only to protect public 
rights and that therefore the states may act to protect private rights without 
conflict between the two, the opinion used language considerably broader 
than the facts of the Garner case demanded. 


“The detailed prescription of a procedure for restraint of specified 
types of picketing would seem to imply that other picketing is to be 
free of other methods and sources of restraint. For the policy of the 
National Labor Management Relations Act is not to condemn all picket- 
ing but only that ascertained by its prescribed processes to fall within 
its prohibitions. Otherwise, it is implicit in the Act that the public 
interest is served by freedom of labor to use the weapon of picketing. 
For a state to impinge on the area of labor combat designed to be free 
is quite as much an obstruction of federal policy as if the state were to 
declare picketing free for purposes or by methods which the federal 
Act prohibits,” 11° 


46 Garner v. Teamsters Union, 346 U.S. 485, 74 Sup. Ct. 161 (1953), affirming, 
373 Pa. 19, 94 A.2d 893 (1953). 


"Id. at 488, 74 Sup. Ct. at 164. 
48 Supra, pp. 208. 
1 Supra note 116 at 499, 74 Sup. Ct. at 170. 
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Taken at its face value, it would seem that a state is without power 
to restrain picketing which constitutes an unfair labor practice because it 
is covered by the federal Act and that it is likewise lacking in power to 
restrain any other peaceful picketing if the enterprise is one affecting com- 
merce because the statute is construed to manifest the intention of Congress 
that all conduct not prohibited by the Act was intended to be free from 
interference either by the NLRB or by the state or federal courts. 

Two more cases were decided at the 1953 term which clarify the 
limits of the Garner doctrines. The NLRB was granted an injunction to 
restrain an employer from proceeding in a state court to enjoin picketing 
by a union. Since there was pending in the district court on petition of 
the regional director of the Board a suit to restrain the same conduct in- 
volved in the state court action, the Supreme Court held that the district 
court was acting where necessary in aid of its jurisdiction.!*° 

An employer engaged in construction work was presented a demand 
by a union to which his employees did not belong that all of them join the 
union. When the employees did not comply with the demand it was made 
clear to them that they would not be allowed to continue the work. The 
union agents threatened the employees and the acts of the agents were 
sufficient to intimidate the employer into abandoning the job. He then 
began an action for damages for the tortious conduct and the jury found 
for the employer. Because the conduct which amounted to the tort for 
which recovery in damages was secured was also a violation of Section 
8(b) (1) of the NLRA, the union contended that the state court was power- 
less to grant the relief sought. The United States Supreme Court granted 
certiorari limited to the question whether on these facts the jurisdiction of 
the NLRB was exclusive. The conclusion !*1 was that it was not and that 
the state court judgment was valid. This case was distinguished from 
Garner: 


“To the extent that Congress prescribed preventive procedure against 
unfair labor practices, that case recognized that the Act excluded con- 
flicting state procedure to the same end. To the extent, however, that 
Congress has not prescribed procedure for dealing with the conse- 
quences of tortious conduct already committed, there is no ground for 
concluding that existing criminal penalties or liabilities for tortious con- 
duct have been eliminated. The care we took in the Garner case to 
demonstrate the existing conflict between state and federal administra- 


2° Capital Service Co. v. NLRB, 347 US. 501 (1954). In Clothing Workers v. 
Richman Brothers, decided April 4, 1955, the court refused an injunction suit begun 
by a Union against state court action. Even though under Garner, the state was with- 
out power, the federal court has no statutory authority to restrain state court action. 
Action was not necessary here in aid of the jurisdiction of the federal court. 

#1 United Construction Workers v. Laburnum Construction Co., 347 U.S. 656, 
74 Sup. Cr. 833 (1954). 
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tive remedies in that case was, itself, a recognition that if no conflict 
~had existed, the state procedure would have survived. The primarily 
private nature of claims for damages under state law also distinguishes 
them in a measure from the public nature of the regulation of future 
labor relations under federal law.” 1? 


After a review of the legislative history of the Act the majority opinion 
concludes: 


“If Virginia is denied jurisdiction in this case, it will mean that where 
the federal preventive administrative procedures are impotent or inade- 
quate, the offenders, by coercion of the type found here, may destroy 
property without liability for the damage done. If petitioners were 
unorganized private persons, conducting themselves as petitioners did 
here, Virginia would have had undoubted jurisdiction of this action 
against them. The fact that petitioners are labor organizations, with no 
contractual relationship with respondent or its employees, provides no 
reasonable basis for a different conclusion.” !*8 


Mr. Justice Douglas wrote a dissenting opinion in which Mr. Justice 
Black concurred. It declares that a state would be without power to enjoin 
the conduct for which damages are awarded in this case. This is in essence 
a labor controversy of the kind that the NLRA was passed to control. If 
two injunctions result in conflict in policy then inconsistent results in NLRB 
decisions and state damage suits will also clash. One of the difficulties of 
the result is that it disturbs orderly final settlement of labor disputes, 


“If the parties not only have the remedy Congress provided but the 
right to sue for damages as well, the controversy is not settled by what 
the federal agency does. It drags on and on in the courts, keeping old 
wounds open, and robbing the administrative remedy of the healing 
effects it was intended to have.” !*4 


One further decision remains. In the Garner case, the court said “We 
have held that a state may exercise its historical powers over such tradi- 
tionally local matters as public safety and order and the use of the streets 
and highways.” 1*5 The question next raised was whether the state retained 
its traditionally local powers over restraint of trade. A negative !°° answer 
was given this year. The petitioner alleged that the picketing violated Sec- 
tions 8 (b) (4) (D) of the Taft-Hartley Act and the Missouri Anti-Trust 
Act which had been the basis of the proceeding in the Giboney 1*7 case. 


22 Id. at 665. 
23 Id. at 669. 
™ Td. at 671. 
#5 Garner v. Teamsters Union, 346 U.S. 485, 488, 74 Sup. Ct., 161, 164 (1954). 
6 Weber v. Annheuser-Busch, Inc., 348 U.S. 468, 75 Sup. Ct. 480 (1955). 

“1 Supra note 114. 
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The plaintiff had also filed an unfair labor practice complaint with the 
NLRB, which complaint was dismissed upon a finding that no dispute 
existed under the section of statute referred to in the complaint. The 
rationale suggested by some writers that state laws of general application 
might be applicable to labor disputes was rejected and the court empha- 
sized that though the Missouri Act was not a labor relations act its remedy 
was the same as that available to the Board under Taft-Hartley. “Con- 
trolling and therefore superseding federal power cannot be curtailed by the 
State even though the ground of intervention be different than that on 
which federal supremacy has been exercised.” 178 

Caution must be used when attempting to extend these decisions beyond 
the specific point in issue as the opinion says: 


“By the Taft-Hartley Act, Congress did not exhaust the full sweep 
of legislative power over industrial relations given by the Commerce 
Clause. Congress formulated a code whereby it outlawed some aspects 
of labor activities and left others free for the operation of economic 
forces. As to both categories the areas that have been preempted by 
federal authority and thereby withdrawn from state power are not sus- 
ceptible of delimitation by fixed metes and bounds. Obvious conflict, 
actual or potential, leads to easy judicial exclusion of state action. Such 
was the situation in Garner v. Teamsters Union, supra. But as the 
opinion in that case recalled, the Labor Management Relations Act 
‘leaves much to the states, though Congress has refrained from telling 
us how much.’... This penumbral area can be rendered progressively 
clear only by the course of litigation. Regarding the conduct here in 
controversy, Congress has sufficiently expressed its purpose to bring 
it within federal oversight and to exclude state prohibition, even though 
that with which the federal law is concerned as a matter of labor rela- 
tions be related by the State to the more inclusive area of restraint of 
teade.” 


All of the state cases since Garner have been examined to discern any 
pattern of result. As might be expected, no such uniformity emerges for 
each state court seems to find support for the solution which fits its own 


#8 Weber v. Anheuser-Busch, Inc., supra note 126 at 480, 75 Sup. Ct. at 487. 


™ Ibid. “We realize that it is not easy for a state court to decide, merely on the 
basis of a complaint and answer, whether the subject matter is the concern exclusively 
of the federal Board and withdrawn from the State. This is particularly true in a case 
like this where the rulings of the Board are not wholly consistent on the meaning of 
the sections outlawing ‘unfair labor practices, and where the area of free ‘concerted 
activities’ has not been clearly bounded. But where the moving party itself alleges 
unfair labor practices, where the facts reasonably bring the controversy within the 
sections prohibiting these practices, and where the conduct, if not prohibited by the 
federal Act, may be reasonably deemed to come within the protection afforded by that 
Act, the state court must decline jurisdiction in deference to the tribunal which 
Congress has selected for determining such issues in the first instance.” 
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notion of policy. The trial courts *° in New York continued to grant in- 
junctions against picketing which is conducted for an unlawful purpose and 
no mention is made either of the effect on interstate commerce or of the 
Garner decision. On the contrary the judges rely on Goodwins v. Hage- 
dorn.'8! On the other hand a very well-reasoned opinion of a trial court 
judge in Michigan concluded that the Garner decision extends to conduct 
covered by the NLRA even though the business done by the employer fails 
to meet the new jurisdictional requirements of the Board. Between these 
two extremes the variety of opinion begs for some more definitive expres- 
sion by the Supreme Court, and any consistency will wait until “This 
penumbral area can be rendered progressively clear only by the course of 
litigation.” 18? 

In spite of the difficulties encountered by the state courts in discovering 
the meaning of the preemption cases one can come to some fairly certain 
conclusions about state power. First, the state does have the jurisdiction to 
prevent violence and mass picketing either by injunction or by the applica- 
tion of its criminal laws. Second, the suits for damages for tort may be 
entertained even though the conduct alleged to be wrongful is also a viola- 
tion of the federal Act. Third, work stoppages which do not constitute 
protected, concerted activity under Section 7 of the Act may be restrained. 
On the other hand, the state may not: (1) take any steps for the certifica- 
tion of a representative for collective bargaining if the employer involved 
is subject to the federal statute, (2) interfere with peaceful picketing re- 
gardless of whether the picketing is a violation of the Act so long as the Act 
applies to the business, (3) enforce the provisions of a state anti-trust law 
to labor union activities if those activities are peacefully conducted and are 
within the reach of the Act, and (4) require a union to forego the strike 
weapon in local public utilities and substitute therefor a compulsory arbi- 
tration proceeding. 

One large area of uncertainty becomes increasingly evident. If an em- 
ployer is engaged in an activity affecting commerce under the Act but if 
his business does not meet the jurisdictional tests of the NLRB, may the 
state apply the local law or may it enforce the policy of the NLRA? A 
strong argument can be made that Congress has legislated to the limits of 
the constitutional power and therefore to the extent it has preempted the 
field there can be no basis for state action. This position gathers strength 
from the provisions of 10(a) of the Act which permits the Board to cede 
jurisdiction to a state agency if the state act is not inconsistent with the 


™For example: Holiday Bakers v. Motto, 34 LRRM 2072 (1954); Ford Radio & 
Mica Corp. v. U.A.W., 34 LRRM 2094 (1954); Kraus Bros. v. Window Cleaning Union, 
34 LRRM 2118 (1954); Davis v. Freedman, 34 LRRM 2509 (1954). 


™ Supra note 114. 
1 Supra note 128. 
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NLRA. The procedure for permitting state action having been fixed by 
Congress, the Board cannot by merely refusing to act confer power on the 
state. This would be particularly true in those situations in which state law 
conflicts squarely with national policy as set out in the Act. On the basis 
of this reasoning, the Board can decide that it will not effectuate the policies 
of the Act to exercise jurisdiction in businesses which are essentially local, 
but Congress has occupied the field and the states cannot act leaving a 
large area without any enforceable labor relations law. 

On the other hand, the Supreme Court in the Garner !*3 case was careful 
to point out that in that case there was no suggestion “that the federal Board 
would decline to exercise its power once its jurisdiction was invoked.” !*4 
In the Laburnum case, considerable emphasis was given to the proposition 
that if the state power did not attach the parties would be without any 
remedy in damages for the alleged unlawful acts. One may conclude that 
the application of the preemption doctrine in a way to exclude all admin- 
istrative or judicial controls will be reluctantly accepted, if at all, by the 
court. 


A SUGGESTED SOLUTION 


If, as this summary shows, such uncertainty still exists, a remedy might 
well be proposed. One solution would accept the present situation and 


await the desired clarification through case by case decisions by the Supreme 
Court. It is submitted that a better method of solving the dilemma is 
available. 

First, Congress should amend the NLRA to provide that the NLRB 
may by rule determine the cases in which the exercise of jurisdiction will 
effectuate the policy of the Act. The Act should further provide that if 
the business enterprise is one clearly not within the Board’s announced 
jurisdictional limits, or if the exercise of jurisdiction by the Board is 
doubtful and an application made to the Board is dismissed on jurisdictional 
grounds, then the state court may exercise its authority and apply its local 
law. 

Second, the Act should be amended to authorize the application of 
state laws to local emergency strikes affecting seriously the health and 
safety of its citizens. This exception will need to be drafted with care, but 
government should not be powerless to protect its citizens against a work 
stoppage which deprives a community of a service essential to health. 

Third, Congress should state specifically the extent to which the pre- 
emption doctrine is to be applied. All of the processes for determination 
of the bargaining representative and for preventing unfair labor practices 


88 346 U.S. 485, 488, 74 Sup. Ct. 161, 164. 
4 Supra note 120. 
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should be exclusively lodged in the NLRB in all business over which the 
Beard sees fit to exercise jurisdiction. 

Fourth, in the light of the foregoing, consideration should be given 
to the repeal of Section 14(b) which authorizes the states to enforce their 
“right to work statutes” on employee groups otherwise within the jurisdic- 
tion of the federal Board. 

Although labor leaders have criticized the NLRB for its new jurisdic- 
tional tests and they have alleged that the Board has abdicated the functions 
conferred on it by law, it is submitted that these tests work both ways. 
In those states which have a substantial body of restrictive labor legislation 
the effect of the limits on jurisdiction is anti-labor. In other states such as 
Illinois where restrictive legislation is not present, the application of state 
law would give to the unions greater freedom than they possess under fed- 
eral law. For example, the closed shop is legal in this state and there are 
apparently no legal restraints on secondary picketing or sympathy strikes. 
Labor’s arsenal of weapons could all be used in a labor dispute in this state. 

The writer would not favor a compulsory arbitration statute for many 
reasons, but the state should have power to experiment with methods of 
securing continuous operation of local public utilities. Experiments of 
different kinds by states will offer testing grounds for a variety of solutions 
and it is possible that one best solution will emerge. On the assumption that 
the impact of the work stoppage is predominately local, state and local con- 
trols may be more speedily made effective and more responsive to the 
peculiar needs of the situation. One can always urge that local action is 
cheaper than that before an agency located in Washington. 

The elimination of Section 14(b) of the Act would unify the rules on 
union security throughout the United States in those businesses over which 
the Board asserts its power. An employer doing business in more than one 
state could agree with the representatives of its employees on a union 
security provision which would be applicable wherever the employment 
occurs. If the labor relations activities are subjected to the Board’s control 
exclusively, all aspects of the problem may well be governed under con- 
sistent policies. 


CONCLUSION 


We have seen that Congress in enacting the NLRA, legislated to the 
outer limits of its constitutional power. In recent years the interpretation 
of the phrase “affecting interstate commerce” has been broad enough to 
encompass almost every commercial enterprise in the United States. Faced 
with limited budgets and personnel, the Board found it necessary to refuse 
to act in businesses which were essentially local, for the action in these 
situations would not effectuate the policies of the Act. After proceeding 
on a case basis for some years, the Board formally announced jurisdictional 
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limits expressed in dollars and types of business enterprises. In July, 1954, 
these limitations were substantially increased so now the labor relations 
activities of many fairly large businesses are removed from the provisions 
of the National Labor Relations Act. As the United States Supreme Court 
has begun to mark out the areas of exclusive federal power many problems 
have arisen. Cases which have on first reading seemed to afford clarification 
have on second reading produced their own questions. These difficulties have 
been accentuated by the Board’s recent decisions on jurisdiction. We have 
therefore suggested that Congress act to remove at least some of the areas 
of doubt by permitting the states to act in the local cases in which the 
Board has refused to intervene and by expressly excluding state action in 
those cases committed to the Board for final determination.!* 


The problems of the applicability of state law under Section 301 and the pre- 
emption by the federal courts under Sections 301 and 303 were discussed in the Spring, 
1955, issue of the Law Forum. Miller and Ryza, Suits By and Against Labor Organiza- 
tions under the N.L.R.A., 1955 U. Itt. L. Forum 101-126. 























REPRESENTATION PROCEEDINGS 


BY ROBERT L. BRODERICK * 


. 


THE REPRESENTATION PROCEEDINGS to which this discussion 
is directed are those proceedings which “affect commerce” within the 
meaning of that phrase as used in the Labor Management Relations Act? 
of 1947. This act, commonly called the Taft-Hartley Act, amends the 
National Labor Relations Act of 1935 (the Wagner Act)? and in- 
corporates it, as amended, within its provisions. It is important to ob- 
serve that the Wagner Act has not been repealed but only amended so 
that its basic provisions, except as amended, are still effective. 


JURISDICTION OF THE BOARD 


The National Labor Relations Board (hereinafter called the Board) 
which was created under the provisions of the Wagner Act prior to its 
amendment by the Taft-Hartley Act, has the power and duty to deter- 
mine whether a question of representation affecting commerce exists.‘ 
The term “commerce” means interstate commerce as that phrase is 
generally understood,® while the term “affecting commerce” is defined by 
Section 2 (7) of the Taft-Hartley Act to mean: 


“. . . in commerce, or burdening or obstructing commerce or the 
free flow of commerce, or having led or tending to lead to a labor 
dispute burdening or obstructing commerce or the free flow of com- 
merce.” 


What constitutes a burden on or obstruction to the free flow of commerce 
so as to give the Board jurisdiction of representation proceedings has 


* ROBERT L. BRODERICK. A.B. 1932, LL.B. 1935, Washington Uni- 
versity, St. Louis, Missouri; partner in firm of Pope and Driemeyer, 
East St. Louis, Illinois. 


*Labor Management Relations Act, 61 Srat. 136 (1947), 29 U.S.C. § 141-188 
(1952). 

? National Labor Relations Act, 49 Srat. 449 (1935), 29 U.S.C. §§ 151-166 (1940). 

* Section 3(a) Labor Management Relations Act, 61 Srat. 139 (1947), 29 U.S.C. 
§ 153 (1952). Board increased from 3 to 5 members under this section. 

“Section 9(c) (1) Labor Management Relations Act, 61 Stat. 144 (1947), 29 U.S.C. 
§ 159(c) (1) (1952). 

5Section 2(6) Labor Management Relations Act, 61 Srat. 138 (1947), 29 U.S.C. 
§ 152(6) (1952). “The term ‘commerce’ means trade, traffic, commerce, transportation, 
or communication among the several States, or between the District of Columbia or any 
Territory of the United States and any State or other Territory, or between any 
foreign country and any State, Territory, or the District of Columbia, or within the 
District of Columbia or any Territory, or between points in the same State but through 
any other State or any Territory or the District of Columbia or any foreign country.” 
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been left to the discretion of the Board. The Wagner Act did not pre- 
scribe any specific basis for such determination and the Taft-Hartley Act 
contains no such prescription. The Supreme Court of the United States 
gave early recognition to this fact in NLRB v. Fainblatt.6 The Court held: 


“The language of the National Labor Relations Act seems to make 
it plain that Congress has set no restrictions upon the jurisdiction of 
the Board to be determined or fixed exclusively by reference to the 
volume of interstate commerce involved.” 


The Board decided very early that it had broad discretion to assert 
and exercise its jurisdiction. In 1943, the Board dismissed a representation 
petition because the volume of interstate commerce in which the Company 
was engaged was insufficient to effectuate the policies of the Wagner 
Act. The Board said: 


“While we do not find that the operations of the Company are 
wholly unrelated to commerce, in view of the essentially local char- 
acter of the Company’s business, we do not believe that the policies 
of the Act will be effectuated by asserting jurisdiction in this case. 
Accordingly, we shall dismiss the petition.” * 


From 1943 to October 5, 1950, the Board used no fixed standards to 
determine whether commerce was burdened or obstructed. It decided 
each case on an individual basis and the standards for such decisions 
changed over these years as the membership of the Board changed. 

The above quoted language of the Lacey Milling Company case was 
frequently repeated by the Board as a proper basis for refusing to assert 
its jurisdiction. 

In a series of cases decided on October 3, 1950, the Board, for the 
first time, announced criteria for its exercise of jurisdiction. It determined 
to exercise jurisdiction in all cases where an employer, annually: (a) 
shipped goods or performed services, valued at $25,000.00 or more, out 
of a state;® (b) shipped goods or performed services, valued at $50,000.00 
or more, to other employers who in turn either, annually shipped goods 
or performed services, valued at $25,000.00 or more, out of state, or were 
public utilities or transit systems, or were instrumentalities of foreign or 
interstate commerce or essential links therein.® In addition the Board 
decided to assert its jurisdiction in those cases in which an employer 
annually received goods directly from outside a state of a value of 


°306 U.S. 601, 606, 59 Sup. Ct. 668, 672 (1939). The Court held further, “The 
amount of commerce regulated is of special significance only to the extent that Congress 
may be taken to have excluded commerce of small volume from the operation of its 
regulatory measure by express provision or fair implication.” 


"Lacey Milling Co., 48 NLRB 914, 915 (1943). 
* Stanislaus Implement and Hardware Co., 91 NLRB 618 (1950). 
° Hollow Tree Lumber Co., 91 NLRB 635 (1950). 
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$500,000.00 or more? or indirectly, annually, received goods valued at 
$1,000,000.00 or more from outside a state.!! 

On July 15, 1954, the Board announced new fixed dollar limits upon 
those enterprises over which it would assert its jurisdictional powers. In 
a series of cases decided on October 26, 1954, the Board implemented and 
revised its 1950 standards, as amended, by its announcement of July 15, 
1954, so that presently it will assert jurisdiction over an enterprise which, 
annually, meets one or more of the following standards: !* 


(a) produces or handles goods valued at $50,000.00 or more and 
ships such goods out of state or performs services valued at $50,000.00 
or more outside of the state where the enterprise is located; 

(b) furnishes goods and services to enterprises coming within (a), 
or to public utilities or transit systems or instrumentalities of com- 
merce or their essential links and (1) such goods are directly utilized 
in the products, services, or processes of such enterprises and are 
valued at $100,000.00 or more or (2) such goods and services regard- 
less of their use are valued at $100,000.00 or more or (3) such goods 
and services regardless of their use are valued at $200,000.00 or more; 

(c) receives goods or materials from out of state valued at $500,000.00 
or more; 

(d) receives goods or materials from other enterprises in the 
same state which those other enterprises received from out of the 
state, valued at $1,000,000.00 or more; 

(e) is not retail and operates as an integral part of a multi-state 
enterprise and (1) meets any of the standards in (a), (b), (c); and 
(2) the direct outflow of the entire enterprise is $250,000.00 or more, 
or (3) the indirect outflow of the whole enterprise amounts to 
$1,000,000.00 or more; or 

(f) operates a single retail store or service establishment and (1) 
has made purchases directly from out of state of $1,000,000.00 or more 
or (2) has made purchases indirectly from out of state of $2,000,000.00 
or more, or (3) has made sales directly out of state of $100,000.00 or 
more.}® 


In addition to these revised broad jurisdictional standards, the Board 
made other changes affecting its exercise of jurisdiction. As one of its 
criteria announced on October 2, 1950, the Board determined that it 
would exercise jurisdiction over an employer whose inflow or outflow of 
materials was not sufficient to meet the minimum dollar values set by the 
Board for each class if together such values met the minimum requirements 


Federal Dairy Co., 91 NLRB 638 (1950). 

™Dorn’s House of Miracles, 91 NLRB 632 (1950). 

® Jonesboro Grain Drying Cooperative, 110 NLRB No. 67, 35 LRRM 1038 (1954). 
This direct outflow test means that the employer must ship the goods out of the State. 
Mast Lumber Co., 111 NLRB No. 2, 35 LRRM 1397 (1955); Homer Chevrolet Co., 
110 NLRB No. 133, 35 LRRM 1139 (1954). 


* Houge & Knott Supermarkets, 110 NLRB No. 68, 35 LRRM 1060 (1954). 








226 LABOR RELATIONS (II) [Voi. 1955 


of either category.14 This “combination theory” has been abolished, and 
the Board no longer accumulates standards in order to assert jurisdiction.® 
It will, however, combine direct and indirect inflow values in order to 
predicate jurisdiction because “it does not deem this an accumulation within 
the meaning of the Jonesboro case.” 1® 

The Board, in other cases, has further defined those enterprises over 
which it will assert jurisdiction.17 In the exercise of its discretion it will 


“Rutledge Paper Products, 91 NLRB 625 (1950). The direct outflow was 90% 
of minimum of $25,000. The direct inflow was 15% of minimum of $500,000. The two 
percentages totaled “100 percent” so standard “in combination” was met. 


* Joneseboro Grain Drying Corp. 110 NLRB No. 67, 35 LRRM 1038 (1954). 

** Brass Rail, 110 NLRB No. 255, 35 LRRM 1343 (1954). 

Automobiles: “Franchise yardstick” is no longer used to assert jurisdiction over 
automobile dealers. An employer’s operations will be examined as a retail establishment. 
Wilson-Oldsmobile, 110 NLRB No. 74, 35 LRRM 1062 (1954); Homer Chevrolet Co., 
110 NLRB No. 133, 35 LRRM 1139 (1954). 

Hotels: The Board still follows its long standing policy of not exercising jurisdic- 
tion over the hotel industry. Virgin Isles Hotel, 110 NLRB No. 65, 35 LRRM 1068 
(1954). 

National Defense: Only those enterprises engaged in providing goods and services 
directly related to national defense pursuant to government contracts or subcontracts 
which total $100,000 or more per year affect national defense and are subject to jurisdic- 
tion. Maytag Aircraft Corp., 110 NLRB No. 70, 35 LRRM 1056 (1954); Mass. Institute 
of Technology, 110 NLRB No. 232, 35 LRRM 1297 (1954). 

Newspapers: Jurisdiction is asserted over newspaper companies only if they hold 
membership in or subscribe to interstate news services or publish nationally syndicated 
features or advertise nationally sold products and if the gross value of the business of 
the particular enterprise involved is $500,000 or more per year. Daily Press, 110 NLRB 
No. 95, 35 LRRM 1049 (1954). 

Office Buildings: Board limits exercise of its jurisdiction to office buildings which 
the employer who is itself otherwise engaged in interstate commerce uses primarily to 
house its own office. McKinney Avenue Realty Co., 110 NLRB No. 69, 35 LRRM 1053 
(1954). Use of twenty-six per cent of such a building for such purpose is not sufficient. 
American Republics Corp., 110 NLRB No. 141, 35 LRRM 1153 (1954). Prior to the 
McKinney case the Board held that if the building was essential to the employer’s 
multistate activities and comprised an integral part thereof, it would assert jurisdic- 
tion. The Title Guarantee Co., 97 NLRB 1497, 29 LRRM 1279 (1952). 

Public Utilities: Local public utilities and transit systems affecting commerce must 
have a gross annual business of $3,000,000 or more to come within the exercise of the 
Board’s jurisdiction. Greenwich Gas Co., 110 NLRB No. 91, 35 LRRM 1044 (1954); 
Cascade Natural Gas Corp., 110 NLRB No. 154, 35 LRRM 1171 (1954); Southern 
Wyoming Utilities, 110 NLRB No. 190, 35 LRRM 1348 (1954); Southwest Mississippi 
Electric Power, 110 NLRB No. 245, 35 LRRM 1348 (1954). (Prior to the Greenwich 
Gas Co. case, the Board asserted jurisdiction over local public utilities and transit systems 
irrespective of their size or possible effect on interstate commerce, W. C. King, d/b/a 
Local Transit Lines, 91 NLRB 623 (1950).) 

Telephone and Telegraph Companies, Radio and Television Stations: Jurisdiction 
is exercised only if the gross income of the particular enterprise amounts to at least 
$200,000 annually. 

Transportation Companies: If the annual business of a wholly intrastate firm with 
interstate carriers is $100,000 or more jurisdiction will be asserted. Breeding Transfer 
Co., 110 NLRB No. 64, 35 LRRM 1020 (1954). Since December 16, 1954, the Board 
exercises jurisdiction if companies operating both interstate and intrastate derive $100,000 
or more revenue from the interstate portion of its operations or when its own interstate 
revenue added to its intrastate revenue derived through interlining interstate carriers is 
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quite probably, in the future, continue to alter those guides which it now 
fellows. It is important to recognize that the standards which the Board 
employs, while presently definitive of its views of the discretionary area 
of its jurisdiction, are not inflexible and are subject to change without 
notice. 

The power which the Board has to exercise its discretion has been 
considered to some extent by the courts. In Haleston Drug Stores v. 
NLRB,'® the court upheld the Board’s exercise of discretion in dismissing 
an unfair labor practice complaint for the reason that the employer’s 
volume of interstate business was not sufficient to warrant the assertion 
of jurisdiction. The Board’s exercise of discretion in declining jurisdiction 
was also upheld in Local Union No. 12 v. NLRB.® In Joliet Contractors 
Assn v. NLRB,” however, the court set aside a Board order dismissing a 
complaint and found that the Board had abused its discretion in refusing 
to exercise its jurisdiction. The Supreme Court of the United States in 
NLRB v. Denver Bldg. & Constr. T. Council,?* said: 


“Even when the affect of activities on interstate commerce is 
sufficient to enable the Board to take jurisdiction of a complaint, the 
Board sometimes properly declines to do so, stating that the policies of 
the Act would not be effectuated by its assertion of jurisdiction in that 
case.” 


The most recent restrictions which the Board has imposed upon its standards 


$100,000 or more annually. Edelen Transfer Co., 110 NLRB No. 230, 35 LRRM 1275 
(1954). In order for an intrastate company to qualify as a “link” in the interstate trans- 
portation of passengers, factors such as sale of tickets by intrastate company for con- 
tinuous passage using interstate lines, sale of tickets by intertate company using intrastate 
lines, and sharing and exchange of facilities, passes or tickets, must be present. Rollo 
Transit Corp., 110 NLRB No. 228, 35 LRRM 1277 (1954). 

Miscellaneous: 

Employer Associations: The Board continues to consider totality of operations of 
all association members as basis for asserting jurisdiction. Insulation Contractors, 110 
NLRB No. 105, 35 LRRM 1097 (1954). 

Joint Operations: Two companies located in adjacent buildings in Detroit, who 
were without common stock ownership or family relationship between owners, because 
of common management of labor relations, employment of same auditor, and inter- 
change of clerical and maintenance services, were regarded as single employer for juris- 
dictional purposes. Metco Plating Co., 110 NLRB No. 89, 35 LRRM 1084 (1954). Parent 
company and wholly owned subsidiary were considered single employer for jurisdic- 
tional purposes. Youngstown Tent and Awning Co., 110 NLRB No. 138, 35 LRRM 1145 
(1954); East Detroit Stevedore Co., 110 NLRB No. 151, 35 LRRM 1163 (1954). How- 
ever, in Modern Linen & Laundry Service, 110 NLRB No. 201, 35 LRRM 1224 (1954), 
the Board refused to assert jurisdiction even though the sole owner of the employer 
corporation, with others in his family, controlled 10 companies in New York and Ver- 
mont engaged in businesses similar to the employer’s, where the employer’s undivided 
out of state sales totaled only $30,000. 

8 187 F.2d 418 (9th Cir. 1951), cert. denied, 342 U.S. 815, 72 Sup. Cr. 29 (1951). 

189 F.2d 1 (7th Cir. 1951), cert. denied, 342 U.S. 868, 72 Sup. Ct. 109 (1951). 

193 F.2d 833 (7th Cir. 1952). 


1 341 U.S. 675, 684, 71 Sup. Ct. 943, 949 (1951). 











228 LABOR RELATIONS (II) [Vor. 1955 


of jurisdiction will undoubtedly lead to further judicial consideration of 
whether in so doing it has abused its discretion. The result of such con- 
sideration as well as the Board’s further application of its criteria will con- 
tinue to be most significant for, in the absence of the Board’s willingness 
to assert its jurisdiction, the provisions of the Taft-Hartley Act cannot 
be applied to an enterprise even though, admittedly, it is engaged in inter- 
state commerce.?? The Board adopts and uses its own tests for measuring 
the area within which it will exercise its jurisdiction. An employer who 
may be engaged in interstate commerce, and is subject to the provisions 
of the Fair Labor Standards Act of 1938,23 or other federal statutes, is 
not for that reason amenable to the provisions of the Taft-Hartley Act. 
Conversely, the refusal of the Board to assert its jurisdiction does not 
determine that an employer may not be within the coverage of the Fair 
Labor Standard Act or other federal legislation. 


REPRESENTATION WITHOUT CERTIFICATION 


Although the Taft-Hartley Act provides for representation proceed- 
ings and the certification of bargaining representatives pursuant thereto, 
an employer’s obligation to bargain collectively with the exclusive bargain- 
ing representative of his employees is not conditioned on an antecedent 
certification by the Board. Section 8(a)(5) of that Act?* provides that 
it shall be an unfair labor practice for an employer to refuse “to bargain 
collectively with the representatives of his employees” in a unit appropriate 
for such purpose. An employer, therefore, who is apprised of a union’s 
majority status and has no bona fide doubt that such union represents a 
majority of his employees may not legally insist on a Board conducted 
election and certification as a condition of recognizing and bargaining 
with such union. In enforcing a cease and desist order in NLRB v. Kobritz,” 
the court said: 


“But the right of employees to bargain collectively through an 
exclusive bargaining representative is not conditioned upon an ante- 
cedent certification by the Board where, as here, the majority status 
of the union is clearly established otherwise, and the employer has 
no bona fide doubt of such majority status, .. .” 


* Under such circumstances, no formal representation proceedings can be processed 
by the Board. An employer cannot be subject to disciplinary action under the Act for 
the commission of unfair labor practices defined by the Act, 61 Stat. 140 (1947), 29 
U.S.C. § 158(a) (1952), and the processes provided for the Act cannot be employed 
to prevent or enjoin labor organizations and their agents from engaging in those unfair 
labor practices described in the Act. 61 Strat. 141 (1947), 29 U.S.C. § 158(b) (1952). 


*° 52 Srat. 1060 (1938), 29 U.S.C. § 201. 
61 Strat. 161 (1947), 29 U.S.C. §§ 141, 158(a) (5) (1952). 
* 193 F.2d 8, 14 (1st Cir. 1951). 
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Other courts and the Board have announced this rule in a similar way.”® 
If an unresolved question regarding representation exists, however,” or 
if an employer has a bona fide or “honest doubt” of a union’s majority 
status he is not guilty of an unfair labor practice if he insists upon a Board 
certification as a basis for recognition and bargaining.2® This same rule 
applies to an employer who refuses recognition because of a genuine doubt 
of the appropriateness of the unit. An employer’s insistence upon a Board 
determination of the appropriate unit as a condition of recognition and 
bargaining is not an unfair labor practice in the absence of the employer’s 
motive to gain time to undermine the union’s majority or to accomplish 
some other unlawful purpose.?® 

Although the status of exclusive bargaining representative may be 
acquired and enforced without resort to an election supervised by the 
Board, the substantial advantages which result from a formal certification 
ordinarily make such an election desirable. A labor organization which 
has been certified by the Board as the statutory bargaining agent is assured 
of its majority status for a period of at least one year following its certifica- 
tion,®° except in the event of a schism in the organization, or other equally 
unusual circumstance.*! The Board, absent such unusual circumstance, will 
dismiss a representation petition filed prior to the expiration of the certifica- 
tion year because: 


77> NLRB v. Trimfit of California, 211 F.2d 206 (9th Cir. 1954); NLRB v. Howell 
Chevrolet Co., 204 F.2d 79 (9th Cir. 1953); NLRB v. W. T. Grant, 199 F.2d 711 (9th 
Cir. 1952). In Pollock Mill Co., 104 NLRB 227, 229, 32 LRRM 1076, 1077 (1953), the 
Board said: 


“... It is well-established law that an election is not the only method of determining 
majority representation, and that an employer may not require an election and cerifica- 
tion as a condition precedent to bargaining with a union, where the employer entertains 
no real doubt as to the union’s majority.” 


** Mount Hope Finishing Co. v. NLRB 211 F.2d 365, (4th Cir. 1954); John Deere 
Plow Co. of St. Louis, 82 NLRB 69 (1949), dissenting opinion adopted, NLRB v. John 
Deere Plow Co., 187 F.2d 26 (9th Cir. 1951). 


** NLRB v. James Thompson & Co., 208 F.2d 743 (2d Cir. 1953). 


* B. F. Goodrich Co., 106 NLRB 757, 32 LRRM 1533 (1953); Little Champ Mfrs., 
104 NLRB 985, 32 LRRM 1153 (1953). In NLRB v. Jackson Press, 201 F.2d 541, 545 
(7th Cir. 1953), the court said: 


“Respondent at all times claimed that a proper unit should include all of the employees 
in its pressroom. Although the trial examiner and the Board concluded that a unit com- 
posed of all journeymen and apprentice press men and all press assistants and apprentice 
press assistants was a proper and appropriate unit, a conclusion of which we approve, 
that does not prove that respondent on September 20 and September 22 refused to 
bargain in order to gain time within which to dissipate the union’s majority, or to 
undermine the Union.” 

* Centr-O-Cast & Engineering Co., 100 NLRB 1507 (1952). 

* Swift & Co., 94 NLRB 917 (1951); Carson Pirie Scott & Co., 69 NLRB 935 
(1946). In the Swift & Co. case the Board permitted a representation petition to be filed 
within the certification year because the schism had made the bargaining relationship be- 
tween the employer and the original certified union confused and uncertain. 
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“By thus substantially foreclosing any question of representation 
and clearly defining the duty of the employer during the 1-year 
certification period, the Board has achieved the dual purpose of en- 
couraging the execution of a collective bargaining contract and en- 
hancing the stability of industrial relations.” * 


This policy of the Board is reinforced by Section 9 (c) of the Taft- 
Hartley Act which provides that: “No election shall be directed in any 
bargaining unit or any subdivision within which, in the preceding twelve- 
month period, a valid election shall have been held.” ** Furthermore, 
Section 8(b)(4)(c) of that Act makes it an unfair labor practice for any 
labor organization to force or require an employer to bargain with it if 
his employees are represented by a certified union.** A certification, con- 
sequently, affords effective protection against a recognition strike by an 
outside union. In contrast, an uncertified labor organization, which has 
acquired its bargaining status by agreement, has neither statutory immunity 
from attack by a rival organization nor any legislative safeguard to protect 
its majority position. 


BOARD CERTIFICATION 
Determination of the Appropriate Unit 


Before a Board supervised election may be conducted and a labor 
organization certified as the bargaining representative of any group of em- 
ployees, it is necessary to determine what unit is appropriate for collective 
bargaining. That unit is “appropriate” which will “assure to employees the 
fullest freedom in exercising the rights guaranteed by the Act.” 5 The power 
to make such determination in all representation proceedings is vested in the 
Board. It has wide discretion in the exercise of this power and its determina- 
tion of what is an appropriate unit will not be disturbed unless such deter- 
mination is manifestly arbitrary or capricious or unsupported by any sub- 
stantial evidence.** 


* Centr-O-Cast & Engineering Co., supra at 1508. 

61 Strat. 144 (1947), 29 U.S.C. § 159(c) (3) (1952). 

* 61 Stat. 142 (1947), 29 U.S.C. § 158(b) (4) (c) (1952). 

* 61 Srat. 143 (1947), 29 U.S.C. § 159(b) (1952). 

In Packard Motor Car Co. v. NLRB, 330 U.S. 485, 491, 67 Sup. Ct. 789, 793 
(1947), the Court said: 
“The issue as to what unit is appropriate for bargaining is one for which no absolute 
rule of law is laid down by statute, and none should be by decision. It involves of 
necessity a large measure of informed discretion, and the decision of the Board, if not 
final, is rarely to be disturbed.” 
See also Foreman & Clark v. NLRB, 215 F.2d 396 (9th Cir. 1954); NLRB v. White 
Const. & Eng. Co., 204 F.2d 950 (Sth Cir. 1953); NLRB v. Conlon Bros. Mfg. Co., 
187 F.2d 329 (7th Cir. 1951); NLRB v. Grace & Co., 184 F.2d 126 (8th Cir. 1950). 
Board’s determination of appropriate unit will not be disturbed “unless clearly arbitrary 
and unreasonable.” Jd. at 129. 
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The determination of the appropriateness of the bargaining unit is of 
primary importance to labor organizations, employees, and employers. A 
certified union ** has the statutory right to represent all of the employees 
embraced within the unit ** and the employer has statutory compulsion to 
recognize and bargain with that union as the representative of all such em- 
ployees.5® In order for the unit to be appropriate it is not necessary that it 
be the most appropriate unit, the ultimate unit, or the only appropriate unit. 
It is enough if the unit, in each case, is suitable to assure to employees the 
“fullest freedom” in exercising the rights guaranteed by the Taft-Hartley 
Act. 

The Board has no inflexible rules which it invariably follows in deter- 
mining what unit is appropriate. It frequently refuses to be bound by prece- 
dent when, in its judgment, the circumstance in a particular case seems to 
so require. It has, nevertheless, uniformly held that a proposed bargaining 
unit of one employee is inappropriate.*! Two employees, however, may 
constitute an appropriate unit.4? The Board has also consistently held that 
it will not certify bargaining units on the basis of race, sex, or nationality.** 

The question of what unit shall be appropriate is frequently resolved 
by agreement between the employer and the petitioning labor organization. 
The Board, ordinarily, will give effect to such agreement unless the unit 
decided upon is statutorily inappropriate or at variance with Board policies. 

The Board’s determination of the appropriate unit, as well as its direc- 


* The terms “union” and “labor organization” are frequently used interchangeably 
although section 2(5) of the Taft-Hartley Act. 61 Srat. 138 (1947), 29 U.S.C. § 152(5) 
(1952), defines “labor organization” as “any organization of any kind, or any agency or 
employee representation committee or plan, in which employees participate and which 
exists for the purpose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of 
work.” A “labor organization” in practice, however, is almost invariably a labor union. 

61 Srat. 143 (1947), 29 U.S.C. § 159(a) (1952). 

61 Strat. 141 (1947), 29 U.S.C. § 158(a) (5) (1952). 

“ Morand Brothers Beverage Co., 91 NLRB 409, 418 (1950): 

“There is nothing in the statute which requires that the unit for bargaining be the omly 
appropriate unit, or the ultimate unit, or the most appropriate unit; the Act requires 
only that the unit be ‘appropriate.’ It must be appropriate to ensure to employees, in 
each case, ‘the fullest freedom in exercising the rights guaranteed by this Act’.” 

See also Garden State Hosiery Co., 74 NLRB 318 (1947). 

“Savage Arms Corp., 89 NLRB 1366 (1950); Sinclair Rubber, 96 NLRB 220 
(1951); National Container Corp. of Wisconsin, 99 NLRB 1492 (1952). 

“Kentucky Synthetic Rubber Corp., 95 NLRB 453 (1951); National Licorice 
Co., 85 NLRB 140 (1949). 

““The Board has consistently held that such factor [racial distinctions] is irrele- 
vant in determining the appropriateness of a bargaining unit.” Foley Lumber & Export 
Corp., 70 NLRB 74 (1947). Color and sex are not valid determinants of the appropri- 
ateness of any unit. F. S. Royster Guano Co., 71 NLRB 1465 (1947). Difference in sex 
is irrelevant. Mansfield Telephone Co., 92 NLRB 83 (1950). To same effect, Under- 
writers Salvage Co. of New York, 99 NLRB 337 (1952). Inclusion of aliens is no 
basis for finding unit inappropriate. Cities Service Oil Co. of Pennsylvania, 87 NLRB 
324 (1949); Southwestern Co., 102 NLRB 1492 (1953). 
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tion of election and certification of a bargaining agent are not subject to 
appeal.** The United States courts of appeals have no jurisdiction to enter- 
tain a direct appeal from such Board action * and a review thereof cannot 
be obtained by an independent suit in a United States district court.*® 
Sections 10(e) and (f) of the Taft-Hartley Act provide, respectively, 
for the enforcement of a Board order involving an unfair labor practice by 
the court of appeals and for review of such order by a person “aggrieved” 
thereby.** Applications to the court of appeals may be made only under 
such sections.*® If the Board enters an order involving an unfair labor prac- 
tice under Section 10 of that Act, and such order “in whole or in part” is 
based upon facts certified in a representation proceeding (appropriate unit, 
direction of election, certification, etc.), then on application made under 
Sections 10(e) or (f), the court of appeals may review such Board action. 
An employer, for example, in order to have a Board certification order 
tested by a court of appeals may refuse to bargain with the certified union. 
After being charged and found guilty of an unfair labor practice in refusing 
so to do he may, as an “aggrieved person” petition the court of appeals to 
set aside the Board’s order. The Board’s certification, which cannot in the 
first instance be directly appealed, in such manner can then be reviewed.*® 


“ AFL v. NLRB, 308 U.S. 401, 60 Sup. Cr. 300 (1940). 


“Laundry Wkrs. Int'l v. NLRB, 197 F.2d. 701 (Sth Cir. 1952); Ohio Power Co. 
v. NLRB, 164 F.2d 275 (6th Cir. 1947); Inland Container Corp. v. NLRB, 137 F.2d 642 
(6th Cir. 1943). 


*“ New Bedford Loomfixers’ Union v. Alpert, 110 F. Supp. 723 (D. C. Mass. 1953). 
See Inland Empire District Council v. Millis, 325 U.S. 697, 65 Sup. Ct. 1316 (1945). 


61 Stat. 147 (1947), 29 U.S.C. § 160(e) (1952). 
“The Board shall have power to petition any circuit court of appeals of the United 
States (including the United States Court of Appeals for the District of Columbia), or 
if all the circuit courts of appeals to which application may be made are in vacation, 
any district court of the United States (including the District Court of the United 
States for the District of Columbia) within any circuit or district, respectively, wherein 
the unfair labor practice in question occurred or wherein such person resides or trans- 
acts business, for the enforcement of such order and for appropriate temporary relief 
or restraining order...” 

61 Srat. 148 (1947), 29 U.S.C. § 160(f) (1952): 
“Any person aggrieved by a final order of the Board granting or denying in whole or 
in part the relief sought may obtain a review of such order in any circuit court of 
appeals of the United States in the circuit wherein the unfair labor practice in question 
was alleged to have been engaged in or wherein such person resides or transacts busi- 
ness, or in the United States Court of Appeals for the District of Columbia .. .” 

Although (e) provides that an enforcement order may be applied for in a district 
court if courts of appeals to which application may be made are in vacation, (f) con- 
tains no such provision. 

“Inland Container Corp. v. NLRB 137 F.2d 642 (6th Cir. 1943). 


* NLRB v. Whitinsville Spinning Ring Co., 199 F.2d 585 (1st Cir. 1952). The 
Board refused to count a “no” ballot which would have resulted in a tie vote and de- 
feat of union. The Board found the employer, who refused to bargain, guilty of an 
unfair labor practice. The court denied Board petition for enforcement, found “no” 
vote should have been counted, and sustained employer’s position. 
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Statutory Proscriptions of Unit Determination 
The Wagner Act provided: 


“The Board shall decide in each case whether, in order to insure to 
employees the full benefit of their right to self-organization and to col- 
lective bargaining, and otherwise to effectuate the policies of this Act, 
the unit appropriate for the purposes of collective bargaining shall be 
the employer unit, craft unit, plant unit, or sub-division thereof.” ° 


The Board, in determining the appropriate unit, was directed by this pro- 
vision of the Act to give primary importance to insuring and protecting the 
organizational and bargaining rights of employees and only secondary con- 
sideration to effectuating the other provisions of the Act. In careful com- 
pliance with this statutory directive, the Board frequently found to be ap- 
propriate, units of employees which the petitioning union had been success- 
ful in organizing, even though such units comprised but a fractional part of 
the total employee group. The extent to which employees were organized 
was a significant factor in unit determinations during the administration of 
the Wagner Act. The Board reasoned that although the scope of the unit 
might be enlarged as the organization of employees progressed it could not, 
in the discharge of its statutory duty, deny or postpone the “benefits of the 
Act” to those employees already organized, while such further organiza- 
tion was in progress.51 

The comparative instability in collective-bargaining relations which re- 
sulted from this type of unit determination attracted congressional attention 


© 49 Stat. 453 (1935), 29 U.S.C. § 159(b) (1940). 

“In the Matter of R.C.A. Communications, Inc., and American Radio Tele- 
graphists’ Association, 2 NLRB 1109 (1937). The union sought to be certified as the 
representative of a unit of employees in the “live traffic” department of the New York 
City main and branch offices and the Long Island Receiving Station. The company con- 
tended since it was a unified communications system, a unit of employees in all its 
“live traffic” departments was appropriate. The Board held the unit sought by the 
union was appropriate because: 

“The record does show that the ultimate goal of the A.R.T.A. is to organize all the 
employees of the Company throughout its whole communications system. The ‘live- 
traffic’ employees of the Company in the metropolitan area should not be denied the 
benefits of the Act until all the employees of the Company throughout the country 
are organized.” Id. at 1115. 

In Burton-Dixie Corporation, 21 NLRB 289, 292 (1940), the Board said: 

“While the Company’s entire plant could properly constitute an appropriate 
bargaining unit, as the Company contends and as Local 185 concedes, there are in our 
opinion sufficient differences, functional and otherwise, between the metal department 
and the remainder of the plant to warrant upon the basis of the present state of organiza- 
tion of the plant and the desires of the only union involved, the establishment of the 
metal department as an appropriate unit and thus neither deny nor postpone collective 
bargaining for the metal department employees who have already manifested a desire 
for it. Such a determination is subject to revision in accordance with changes in the 
state of self-organization of the employees concerned.” 
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so that with the passage of the Taft-Hartley Act it was provided in Section 
9 (c)(5): 


“In determining whether a unit is appropriate . . . the extent to which 
the employees have organized shall not be controlling.” 


Although the Board may, and still does, consider the extent of organization 
in finding what unit is appropriate, this factor no longer has the determina- 
tive significance which it was given under the Wagner Act and cannot be 
the controlling feature of the Board’s decision.** 

In contrast to Section 9 (b) of the Wagner Act, the Taft-Hartley Act 
now provides, (Section 9(b)) that the Board, “.. . in order to assure to em- 
ployees the fullest freedom in exercising the rights guaranteed by this 
Act,” 4 shall determine whether the unit shall be the employer, craft, or 
plant unit, or subdivision thereof. This same section further limits the 
Board’s power of determination by specifying it shall not: 


(a) decide any unit is appropriate which includes both professional 
and non-professional employees, unless a majority of such professional 
employees vote to be included in such unit; 

(b) decide any craft unit is inappropriate because it has previously 
decided a different unit is appropriate (unless a majority in the pro- 
posed craft unit vote against representation therein); and 

(c) decide any unit is appropriate which includes both guards, who 
enforce rules for the protection of an employer’s property and the 
safety of persons thereon, and other employees.*® 


The composition of the unit is further proscribed by statute so that the 
Board may not include within any unit found to be appropriate, any person 
employed as an agricultural laborer, domestic servant, or supervisor,®® or 
anyone who is employed by his parent or spouse, or by an employer subject 


61 Srat. 144 (1947), 29 U.S.C. § 159(c) (5) (1952). 

Delaware Knitting Company, Inc., 75 NLRB 205, 207 (1947): 

“Tt is true that this is one of many factors to be weighed in determining the 
appropriateness of a unit. But we conclude, in the light of other facts in this record, 
that the extent of employee organization would actually be the sole justification for 
finding that the unit sought here is appropriate. It would not be a factor, but the con- 
trolling one. In these circumstances extent of organization cannot be the determinative 
element, for the Act, as amended, provides that ‘the extent to which the employees 
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have organized shall not be controlling’. 

61 Srat. 143 (1947), 29 U.S.C. § 159(b) (1952). 

61 Srat. 143 (1947), 29 U.S.C. § 159(b) (1)—(3) (1952). 

61 Srat. 137 (1947), 29 U.S.C. § 152(3) (1952). 

Supervisor is defined as: 

“Any individual having authority, in the interest of the employer, to hire, trans- 
fer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other em- 
ployees, or responsibility to direct them, or to adjust their grievances, or effectively to 
recommend such action, if in connection with the foreging the exercise of such authority 
is not of a merely routine or clerical nature, but requires the use of independent 
judgment.” 61 Srat. 138 (1947), 29 U.S.C. § 152 (11) (1952). 
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to the Railway Labor Act. In addition, no one having the status of an inde- 
- pendent contractor may be included in any appropriate unit. 


The Basic Issues and General Considerations 


The problems which arise in connection with the determination of the 
appropriate unit fall generally into three broad categories: (1) the scope 
of the unit; (2) the type of unit; and (3) the composition of the unit. 

The Board, in resolving the scope of the unit, must determine whether 
the unit shall consist of the employees of a single employer (single-employer 
unit), more than one employer (multi-employer unit), or the employees of 
a single employer at more than one plant (multi-plant unit). In determining 
the type of appropriate unit the Board must decide whether employees shall 
be grouped by craft (craft unit), or by the plant or industry involved (in- 
dustrial or plant-wide unit). After settling the scope and type of unit the 
Board must then determine whether to include within the unit found to be 
appropriate, those categories of employees, such as clerks, inspectors, cus- 
todians, or “fringe groups” whose proper classifications and inclusions in 
the unit may be subject to dispute.** 

In solving these problems the Board ordinarily takes into consideration 
some one or more of the following factors: 


(a) mutuality of the interests of employees in wages, hours, and 
working conditions; 

(b) history of collective bargaining; 

(c) extent of organization (although as already noted, this cannot be 
the controlling factor under section 9(c) (5) of the Act); 5° and 

(d) the desires of the employees in those instances where one of two 
or more units may be equally appropriate.®® 


In considering the appropriateness of a multi-plant unit, the Board 
usually considers the additional circumstances of (a) the extent of inter- 
change of employees between plants and the contacts which such employees 
have with one another; (b) the differences in the products produced at 
each plant; (c) the geographical location of the plants in relation to each 
other; and (d) the centralization of management and supervision, particu- 
larly as they relate to labor relations. Whether a unit is appropriate in any 
given case depends upon the facts of that case as they apply to these areas 
of inquiry. 


Single-Employer v. Multi-Employer Units 


Employers, each of whom may have one or more plants or business 


7 NLRB Ann. Rep. 56 (1952). 

See note 47 supra. 

* Continental Baking Company, 99 NLRB 777 (1952). 
© Ibid. 
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establishments, frequently join together in order to bargain collectively with 
the representatives of their employees. Such collective bargaining may be 
confined to a limited geographical area or may be broad enough to embrace 
an entire industry. Labor organizations and employers alike often prefer 
to conduct negotiations on this basis. 

The Board has recognized the stabilizing quality of this type of bargain- 
ing and has found many multi-employer units to be appropriate. The em- 
ployees included within such units frequently have little mutuality of inter- 
est so that those tests of appropriateness most frequently invoked by the 
Board cannot be applied. 

The principal criterion which the Board employs to determine the 
appropriateness of a multi-employer unit is “whether the employer un- 
equivocally intends to be bound in collective bargaining by group, rather 
than individual, action.” *' In the absence of such intention, the single rather 
than the multi-employer unit will be found appropriate.®? Although intent 
is a question of fact to be determined from the particular circumstances of 
each case,®* the Board regards an employer’s past participation in multi- 
group bargaining as the best evidence of intention to be bound by collective 
rather than individual action.** The Board has held, consequently, that 
“a controlling bargaining history is a prerequisite to a finding that only a 
multiemployer unit is appropriate.” 

The Board has no inflexible rule for determining what bargaining 
history it will find to be “controlling.” Ordinarily, however, a history of 
multi-group bargaining of one year’s duration or less, where it has been 
preceded by single-employer negotiations, is regarded as insufficient to 


* York Transfer & Storage Co., 107 NLRB 139, 142 (1953). 

“In Rainbo Bread Co., 92 NLRB 181, 182 (1950), the Board said: “Presumptively 
a single-employer unit is an appropriate unit. To defeat a claim for such a unit in 
favor of a broader unit, a controlling history of collective bargaining on the broader 
basis must exist.” The Board found such history and interest lacking and certified 
individual employer units. 

* Martinolich Ship Building Co., 108 NLRB No. 45, 33 LRRM 1501, 1502 (1954): 

“We agree with the Petitioner that employer inclusion in a multi employer unit 
is based upon employer intent and that generally such intent is evidenced by participa- 
tion in group bargaining. However, intent is a question of fact to be determined from 
the particular circumstances of each case.” 

* Cleveland Builders Supply Co., 99 NLRB 923, 924 (1950): 

“It is the participation for a substantial period of time in joint bargaining negotia- 
tions and the uniform adoption of the agreements resulting from such negotiations that 
indicates a desire on the part of the participants to be bound by joint, rather than 
individual, action and warrants the establishment of the multi-employer unit.” 

To the same effect is United Products of America, 111 NLRB No. 62, 35 LRRM 
1490 (1955). 

* Crucible Steel Castings Company, 90 NLRB 1843, 1845 (1950). See also Associ- 
ated Banning Co., 110 NLRB No. 221, 35 LRRM 1359 (1954); Abbotts Dairies, Inc., 
97 NLRB 1064 (1952); United States Warehouse Company, 98 NLRB 14, 15 (1952). 
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warrant the establishment of a multi-employer unit.®*In a recent case, 
nevertheless, where there was no prior experience of bargaining on an 
individual basis, the Board found a history of multi-employer bargaining 
of approximately ten month’s duration sufficient to be controlling.6* Where, 
on the other hand, multi-group bargaining has been conducted for sub- 
stantially more than one year the Board will usually regard such experience 
as adequate to justify a multi-employer unit.®* 

It is not necessary for employers to have or be members of a formal 
organization in order for their employees to be included in a multi-employer 
unit. Any type of association, however informal, is adequate so long as the 
included employers have an unequivocal intention to be bound by the action 
of the group.® It is unimportant too, that neither the association nor its 
bargaining committee has authority to bind its members or that the associa- 
tion may have a fluctuating membership. The Board regards neither of these 
circumstances as an essential prerequisite to a multi-employer unit.” Non- 
members customary adoption of agreements negotiated by an association 
group does not evidence that unequivocal intention to be bound by group 
action which will warrant the inclusion of their employees in a multi- 
employer unit.” 

Just as an employer’s unequivocal intent to be bound by group action 
is sufficient for his inclusion in a multi-employer unit, so his equivalent 
intent to abandon group bargaining, when timely made, will justify his 
exclusion from such unit.72 Even though an employer’s previous policy and 


® The Van Iderstine Company, 95 NLRB 966, 968 (1951): 

“The history of joint bargaining thus initiated was of less than 1 year’s duration 

prior to the filing of the petition. A multiemployer bargaining history of such brief 
duration not based on a Board unit finding, and preceded by 10 years of individual 
bargaining, is insufficient to warrant a conclusion that only a multiemployer unit is 
appropriate.” 
A history of one year’s joint bargaining was found insufficient in the following cases: 
Jerry Fairbanks, Inc., 93 NLRB 898 (1951) (about 1 year); Central Optical Company, 
88 NLRB 416 (1950) (1 year); Norcal Packing Company, 76 NLRB 254 (1948) (about 
1 year). 

“In Acryvin Corporation of America, 107 NLRB 917 (1954), the Board stated 
that the employer, 3 times in 10 months, had “unequivocally” evidenced his intention to 
be bound by group action. 

* Taylor and Boggis Foundry Division, 98 NLRB 481 (1952) (19 months); Motor 
Cargo, 108 NLRB No. 98, 34 LRRM 1068 (1954) (approximately 2 years); Grand 
Rapids Fuel Company, 107 NLRB 1402 (1954) (approximately 4 years). 

® York Transfer & Storage Co., 107 NLRB 139 (1953); Metz Brewing Company, 
98 NLRB 409 (1952); Abbotts Dairies, Inc., 97 NLRB 1064 (1952). 

"York Transfer & Storage Co., 107 NLRB 139 (1953); Fish Industry Committee, 
98 NLRB 696 (1952); Safeway Stores, Inc., 98 NLRB 528 (1952). 

™ West End Brewing Co., 107 NLRB 1542 (1954); Pacific Metals Company, Ltd., 
91 NLRB 696 (1950). 

= Swanson Logging Co., 111 NLRB No. 73, 35 LRRM 1503 (1955); Milk and Ice 
Cream Dealers of Greater Cincinnati Area, 94 NLRB 23 (1951); Pacific Metals Com- 
pany, Ltd., 91 NLRB 696 (1950). 
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practice have been to bargain on a group basis, he may properly withdraw 
from a multi-employer unit by clearly evincing his intention to pursue an 
individual course in bargaining at an appropriate time.** If the employer’s 
intention is both unequivocal and timely the Board considers his reasons 
therefor to be immaterial.”4 

Withdrawal from a multi-employer unit in order to be timely must 
occur after the expiration of the most recent multi-employer agreement.” 
An attempted withdrawal during a contract term is untimely and not per- 
mitted by the Board because to “permit the Employer to alter its course 
from joint to individual action during an existing contract would not make 
for that stability in collective bargaining which the Act seeks to promote.” *® 
Although one or more members of an association may withdraw, this does 
not preclude a determination that the employees of the remaining members 
constitute an appropriate multi-employer unit.”7 

While an employer may withdraw from a multi-employer unit by un- 
equivocal and timely action his employees do not have this same latitude of 
choice. The Board has refused to permit groups of employees to withdraw 
from a certified multi-employer unit in the absence of their employer's 
intent to pursue an individual course in bargaining.7® 


Plant-Wide v. Craft Units 


The membership of many labor organizations traditionally has been 


® York Transfer & Storage Co., 107 NLRB 139, 142 (1953): 

“But whatever an employer’s previous bargaining policy or practice may have 
been, there is no question as to the principle that the employer may properly withdraw 
from an existing multiemployer unit, provided it clearly evinces at an appropriate time 
its intention of pursuing an individual course in bargaining.” 

To the same effect are: Laris Motor Sales, Inc., 104 NLRB 1106 (1953); Pacific 
Metals Co., 91 NLRB 696 (1950). 

“Bearing & Rim Supply Co., 107 NLRB 101 (1953). The union contended the 
employer’s withdrawal from the association was a temporary expedient to aid the 
employee’s decertification petition. The Board held: “The Employer by its statements 
at the hearing and by its affirmative acts has evinced an unequivocal intention to 
abandon group bargaining and to pursue instead an individual course of action with 
respect to its labor relations. Whatever reason it might have for so doing is immaterial.” 
Id. at 102. 

*® 20th Century Press, 107 NLRB 292, 293 (1953): 

“Withdrawal in the instant case occurred after the expiration of the most recent 
multiemployer agreement. This is precisely the time at which the Board will permit 
withdrawal from multiemployer bargaining.” 

To the same effect is Stamford Wall Paper, Inc., 92 NLRB 1173 (1951). 

Engineering Metal Products Corporation, 92 NLRB 823, 824 (1950). See also 
W. S. Ponton, of N. J. Inc., 93 NLRB 924 (1951). 

™ Foundry Manufacturers Negotiating Committee, 98 NLRB 1256 (1952). 

* Yardley Plastics Co., 111 NLRB No. 83, 35 LRRM 1505 (1955). 

The union was certified as the bargaining representative of five companies on 
August 14, 1953. The companies signed an agreement with the union on December 10, 
1953, which expired December 10, 1954. The employees of two companies filed de- 
certification petitions which the Board dismissed. 
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composed of workmen whose training, skill, and labor are devoted to a 
particular type of work or craft. Many members of such craft unions are 
employed in the construction industry, move from one location to another, 
and work almost entirely with members of other crafts. A substantial num- 
ber, however, are regularly employed with production and other mainten- 
ance workmen at one plant and exercise their skills in maintaining the plant’s 
buildings, machinery, and manufacturing facilities. 

Where both craft and production workers are employed in the same 
plant, the Board, when requested to do so, must decide whether to permit 
craft workmen separate representation or to include them with production 
workers in a plant-wide unit. This question most frequently arises when a 
request is made for the separation of a craft unit from an existing broader 
unit. A formal proceeding for this purpose is referred to as a “craft-sever- 
ance” case. 

The Board, under both the Wagner and Taft-Hartley Acts, has had 
the responsibility for determining whether the craft or plant-wide unit 
should be found appropriate. In so doing it has been confronted with 
conflicting contentions of the craft and industrial unions. The craft unions 
have consistently urged that the peculiar problems and interests of craft 
workmen make it necessary for them to have separate representation, so that 
the craft unions, which by tradition and experience are best qualified to do 
so, can, as their bargaining agents, protect and advance their interests and 
solve the special problems which they have. The industrial unions, on the 
other hand, have contended the plant-wide unit is appropriate because it 
best promotes the interests of industrial peace by making the will and wel- 
fare of a majority of all employees paramount to those of one or more small 
groups. They illustrate their contention with instances of disputes involving 
a few craftsmen which have resulted in work interruptions for many 
hundred production and other maintenance employees who have no inter- 
est in such controversies. 

These opposing positions have caused the Board to vary its policy of 
craft unit determination from time to time. Its early preferential treatment 
of the plant-wide unit, which Congress regarded as unfair to craft unions, 
led to the enactment of Section 9(b)(2) of the Taft-Hartley Act,” and a 
consequent modification of Board policy. 

The Board early took the position that under the provisions of the 
Wagner Act it was not authorized to sever a craft unit from a plant-wide 
unit established pursuant to a Board proceeding and maintained through 
collective bargaining. In announcing this rule, which is now characterized 


61 Strat. 143 (1947), 29 U.S.C. § 159(b) (1952). 

“the Board shall not ... (2) decide that any craft unit is inappropriate for such 
purposes on the ground that a different unit has been established by a prior Board 
determination, unless a majority of the employees in the proposed craft unit vote 


” 
. 


against separate representation. . . 
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as the “American Can Doctrine,” the Board said in American Can Co.: ®° 


“We.are of the opinion that the Board is not authorized by the Act 
to split the appropriate unit thus established by collective bargaining 
and embodied in a valid, exclusive bargaining contract. In any ap- 
propriate unit it is to be presumed that there will be dissatisfied groups 
from time to time. To permit such small groups to break up an ap- 
propriate unit established and maintained by a bona fide collective 
bargaining contract against the will of the majority of the employees 
who are bound by the contract would make stability and responsibility 
in collective bargaining impossible.” 


The Board substantially modified its application of this doctrine in later 
cases and permitted the severance of many craft units.*! Its determination 
of craft severance cases, in advance of the passage of the Taft-Hartley Act, 
however, was considered by Congress to be weighted too heavily in favor of 
the plant-wide unit. Senator Taft reporting for his committee on the 
Board’s decisions in this type of case, commented: 


“Since the decision in the American Can case, where the Board re- 
fused to permit craft units to be ‘carved out’ from a broader bargain- 
ing unit already established, the Board, except under unusual circum- 
stances, has virtually compelled skilled artisans to remain part of a 
comprehensive plant unit. The committee regards the application of 
this doctrine as inequitable.” ® 


To remedy what it regarded as the Board’s inequitable application of its 
craft severance doctrine, Congress provided in Section 9(b) (2) of the Taft- 
Hartley Act ®* that the Board should not “decide that any craft unit is in- 
appropriate .. . on the ground that a different unit has been established by 
a prior Board determination. .. .” The craft unions promptly insisted this 
section expressed a Congressional mandate for unlimited craft separations. 
The Board, however, was unwilling to so regard it. 


® 13 NLRB 1252, 1256 (1939). The Operating Engineers sought a unit of 8 oilers, 
firemen, and engineers and the International Brotherhood of Electrical Workers peti- 
tioned for a unit of 12 electricians. The company employed 891 production and 
maintenance employees, 883 of whom were eligible to vote in the Board conducted 
election held July 15, 1937 and won by the Steel Workers’ Organizing Committee. 

Although the Board’s opinion stresses “contractual obligations” there was no 
“contract bar” because the company’s contract with the union expired August 18, 1938, 
and recognition demands by petitioners were made August 16 and 17, 1938. 

* International Minerals and Chemical Corp., 71 NLRB 878, 881 (1946). The 
Board ordered self determination elections for units of electricians and machinists. In 
announcing its then policy the Board said: 

“The Board, in deciding whether or not to conduct a self-determination election 
for a craft group when there has been a history of collective bargaining on a broader 
basis, is confronted with the necessity of balancing two opposing interests. . . . Some- 
times the Board . . . has denied craft severance; in other cases, it has considered that 
the preponderant equity lies with the craft group and has permitted craft separation.” 

*® American Potash & Chemical Corp., 107 NLRB 1418, 1421 (1954). 


61 Srat. 143 (1947), 29 U.S.C. § 159(b) (2) (1952). 
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In National Tube Company,§* decided soon after the passage of this 
section, the Board refused to sever a craft unit of bricklayers from a long 
established plant-wide unit in the basic steel industry. The petitioning 
union contended the provisions of Section 9(b)(2) required the Board to 
find the craft unit appropriate. The Board, nevertheless, held that the appro- 
priateness of the requested unit continued to be a “matter that lay within its 
discretion,” and concluded this provision of the Act limited its discretion 
to the extent, only, that its prior unit determination could not be the basis 
for denial of separate representation to a craft group. In reaffirming its long 
standing policy of refusing craft severance in the basic steel industry the 
Board announced that it would, in all craft severance cases, continue to con- 
sider significant: 


(a) the bargaining history of the employer and of the employer’s in- 
dustry; 

(b) the basic nature of the duties of craft as compared to production 
employees; 

(c) the integration of craft functions with the employer’s production 
processes; and 

(d) the Board’s prior determination of the appropriate unit.®> In its 
application of these factors the Board thereafter consistently denied 
craft severance in the basic aluminum,** lumbering,®’ wet milling ** and 
steel industries. ®® 


The Board continued its enforcement of the principles of the National 
Tube case until March 1, 1954. On that date, in American Potash & Chemi- 
cal Corp.,® it reappraised its position and announced a new set of standards 
which it would employ thereafter in deciding craft and departmental 
severance cases. In so doing, it re-examined the legislative history of Section 
9(b)(2) and concluded that “freezing an industry into an industrial unit” 
as it had in the National Tube case disregarded that “deep concern for the 
equities of craft employees and craft unions” which caused Congress to 
pass this provision of the Act. The Board recognized the “disruptive eco- 
nomic and social conditions that can and sometimes do occur as a result 
of craft existence in industrial plants” but concluded, that “whatever may be 
lost in industrial efficiency” through craft representation is “more than 
compensated for by that gain in industrial democracy,” which results from 
permitting craft employees an exercise of choice for separate representation. 


* 76 NLRB 1199 (1948). 
* National Tube Co., supra. 


The Permanente Metals Corp., 89 NLRB 804 (1950) (overruling Reynolds 
Metals Co., 85 NLRB 110 (1949) ). 


§* Weyerhaeuser Timber Co., 87 NLRB 1076 (1949). 

Corn Products Refining Co., 87 NLRB 187, 190-191 (1949). 
® National Tube Co., 76 NLRB 1199 (1948). 

°° 107 NLRB 1418 (1954). 











242 LABOR RELATIONS (II) [VoL. 1955 


In reassessing its role in craft severance cases the Board said: 


“| .. It is not the province of this Board to dictate the course and 
pattern of labor organization in our vast industrial complex. If millions 
of employees today feel that their interests are better served by craft 
unionism, it is not for us to say that they can only be represented on an 
industrial basis or for that matter that they must bargain on strict craft 
lines. All that we are considering here is whether true craft groups 
should have an opportunity to decide the issue for themselves. We con- 
clude that we must afford them that choice in order to give effect to the 
statute.” 91 


The Board announced its new standards thereafter would permit craft 
groups an opportunity for severance and separate representation only if: 


(a) the group sought to be severed was a true craft group whose 
members exercise genuine craft skills; 

(b) the group contained all craftsmen of the same type in the plant 
(except those in a traditional plant department unit); 

(c) all craftsmen comprising the group were practitioners of the 
same allied skills; 

(d) all craftsmen in the group were primarily engaged in the per- 
formance of tasks requiring the exercise of their craft skills; 

(e) the group included no employee, who, although working in 
association with other members of the group, was not in the direct 
line of progression in the craft; and 

(f) the labor organization seeking representation of the group was 
one which, traditionally, represented the craft to which the members 
of the group belonged. 


The Board emphasized its intention to “exercise great care” in “rigidly 
enforcing these rules so that, while fewer groups would be severed, craft 
independence would be maintained. 

The Board provided, in addition, that departmental units of workmen 
who do not have the “hallmark of craft skill” but who, historically, have 
been identified with traditional trades or occupations might be severed from 
a plant-wide unit if: 

(a) the departmental group is functionally distinct and separate; and 


(b) the petitioning union has traditionally devoted itself to serving 
the special interests of the employees in such group. 


These rules are applicable only to functionally distinct plant departments 
and may not be used as a substitute basis for avoiding the Board’s craft- 
unit criteria. 

While the Board refused to extend the principle of the National Tube 
case to the basic chemical industry, in which the American Potash & Chemi- 
cal Corporation was engaged, it nevertheless determined not to alter its 


% American Potash & Chemical Corp., 107 NLRB 1418, 1422 (1954). 
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policy of refusing craft and departmental severance in the basic steel, 
aluminum, lumbering, and wet-milling industries.®°? It provided, however, 
that “the National Tube doctrine will not be further extended, and the prac- 
tice of denying craft severance in industry after industry on the so-called 
integration of operations theory will not be further followed.” In com- 
pliance with this pronouncement the Board, thereafter, refused to extend 
the National Tube principle to the basic cement % and atomic energy ™ 
industries. 

Although the Board has observed substantial consistency in its applica- 
tion of the American Potash rules ® it has now significantly discarded the 
requirement that craft severance will be granted only to a petitioning union 
“which has traditionally represented the craft.” While the Board refused 
to sever a unit of tool and die makers on the petition of a newly formed 
union in Elgin Nat’! Watch Co., ®® decided some five months after the 
American Potash case, because the union did not meet the “traditional” 
standard of that decision, it reversed its position less than six months later in 
Friden Calculating Machine Co.® In that case the Board permitted a newly 
organized union to sever a group of tool and die employees. In so doing it 
concluded that the American Potash rule meant simply that craft or depart- 
mental severance would be granted only to a true craft union irrespective 
of its age. The Board observed that while a union’s historical representation 
of craft workmen was one test for determining its craft status it was not the 
exclusive test, and added: 


“A union newly organized for the sole and exclusive purpose of rep- 
resenting members of that craft, in our view, can be as much a craft 
union as an older organization which has been representing craft mem- 
bers for many years.” 


® American Potash & Chemical Corp., supra at 1422: 

“.. As we do not deem it wise or feasible to upset a pattern of bargaining already 
firmly established, we shall continue to decline to entertain petitions for craft or de- 
partmental severance in those industries to which the Board has already applied 
National Tube and where plant-wide bargaining prevails.” 

* Southwestern Portland Cement Co., 110 NLRB No. 217, 35 LRRM 1260 (1954). 

™ Dupont de Nemours & Co., 111 NLRB No. 110, 35 LRRM 1544 (1955). 


® Western Electric Co., 108 NLRB 396 (1954) (employees not exercising true craft 
skills and those not in direct line of craft progession excluded from unit); Grace & Co., 
110 NLRB No. 16, 34 LRRM 1606 (1954); Mendon Company, R. B. M. Division, 108 
NLRB 310 (1954) (unit limited to all employees in plant exercising same skills); see also 
Beaunit Mills, 109 NLRB 651 (1954); Clayton & Lambert Manufacturing Co., 108 
NLRB 305 (1954) (severance refused because proposed unit included instrument men 
with maintenance electricians and only electricians qualified as true craftsmen). 

109 NLRB 273, 275 (1954): 

“The concept of a traditional bargaining representative, it seems apparent, conveys 
the idea of a history of representation of such employees. It follows, therefore, that a 
newly formed labor organization can hardly be termed to be a ‘traditional’ bargaining 
representative.” 

110 NLRB No. 226, 35 LRRM 1261 (1954). 
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The Board justified its abandonment of the “traditional” standard because 
of its belief that its continued enforcement would result in a monoply for 
established labor organizations by preventing the organization of new craft 
unions.®® It seems reasonable to conclude from the Board’s past handling 
of craft severances that further modifications will be made of those rules 
presently employed in determining the rights of skilled workmen to separate 
representation. 


THE CONTRACT BAR 


It frequently happens that at the time a representation petition is filed 
with the Board the employees designated in the petition are covered by the 
provisions of an existing contract. If such contract is asserted as a defense 
to the direction of an election the Board must decide whether to preserve 
the existing bargaining relationship by recognizing the contract as a bar 
to the requested representation or to disregard the existing contract be- 
tween the employer and the incumbent union in order to permit the effected 
employees to select a new bargaining representative. In reaching a decision 
under such circumstances the Board must choose between that stability in 
bargaining and labor-management relations which the preservation of an 
existing agreement brings about and the employees’ right of freedom of 
choice of their bargaining representative. Such stability and freedom of 
choice are both basic objectives which the Wagner and Taft-Hartley Acts 
alike were designed to promote. In choosing between these competing 
statutory objectives the Board has reached the conclusion that: 


“.. . effectuation of the purposes of the Act requires that, until near 
the end of the period of the contract, the employees’ right of freedom 
in the choice of their representative be subordinated to the interests of 
industrial stability.” % 


The Board’s recognition of the principle that an incumbent union’s 
contract may be a bar to a representation petition of a rival labor organiza- 
tion is known as the “contract bar rule.” This rule, stated generally, pro- 
vides that a valid, written, exclusive bargaining agreement, signed by all of 
the parties thereto, which embodies the substantive terms and conditions of 
employment of all employees in an appropriate unit, and which extends for 
a definite and reasonable period of time, will constitute a bar to a petition 
for an election among the employees covered by such contract until “shortly 
before” its terminal date. This rule, which is equally applicable to certifica- 


* Board members Murdock and Beeson, dissenting, found that, neither the Ameri- 
can Potash or Elgin Watch cases prevented the formation of new craft unions or pre- 
cluded them from representing employees. In their opinion the only effect of these de- 
cisions was to deny a mew craft union the right to sever craft workers from an estab- 
lished bargaining unit until the new union had acquired sufficient experience to be a 
“traditional” representative of such craft. 

*® General Electric Co., 108 NLRB 1290, 1291 (1954). 
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tion and decertification proceedings as well as to newly executed and 
automatically renewed contracts, was promulgated by the Board to en- 
courage reasonable stability in existing bargaining relationships.'° The 
rule has been affirmed many times and has now become an established part 
of the law of labor relations. The Board in effect has “written it into the 
statute.” 1°! Its enforcement, however, is a matter of Board discretion and 
it “may apply or waive [it] as the facts of a given case may demand in the 
interest of stability and fairness in collective bargaining agreements.” !°? In 
the exercise of its discretion the Board has defined the contract bar rule by 
establishing the following criteria for its application and enforcement. 


(1) The Board has consistently held that only a written contract 
may be asserted as a bar to a representation proceeding.1 An oral 
agreement, therefore, made by an employer and an incumbent union, 
which is not reduced to writing until after a representation petition is 
filed, will not bar the petition.° This is true even though the agree- 
ment, when written, is made retroactive to a day preceding the filing 
date of the petition.1% In like manner an oral extension of a written 
contract to employees at a new plant will not bar a representation de- 
termination for such employees. A signed, written agreement, how- 
ever, which does not condition its validity on ratification by the union’s 
membership, will bar a representation petition although a majority of 
the members of the union may have opposed its execution.!°7 

(2) Until very recently the Board refused to permit a written agree- 
ment which was not signed by all of the parties named therein to 
operate as a bar.!°8 The absence of the signature of one of the parties 


1 NLRB v. Efco Mfg., Inc., 203 F.2d 458 (1st Cir. 1953). 

Tob v. Los Angeles Brewing Co., 183 F.2d 398, 404 (9th Cir. 1950): 

“While Section 9 (c) contains no such limitation upon the Board’s power to 
order an election, the Board has recognized and ‘written into the statute’ a rule based 
on policy considerations that existing labor agreements may bar election proceedings 
prior to the near termination of the contract term.” 

American Seating Co., 106 NLRB 250, 254 (1953). 

1 NLRB v. Grace Co., 184 F.2d 126, 129 (8th Cir. 1950). 

1 Fssex-Graham Co., 107 NLRB 1491 (1954); Weyerhaeuser Timber Co., 93 
NLRB 842, 843 (1951): 

“It is well settled that an oral agreement cannot operate as a bar to a petition for 
certification, or a petition for decertification.” 

** Essex-Graham Co., 107 NLRB 1491 (1954). 

5 Monarck Silver King, Inc., 94 NLRB 295 (1951). 

16 Michigan Limestone Division, 106 NLRB 1391 (1953). 

7 Midland Rubber Corp., 108 NLRB 930 (1954). 

**In International Shoe Co., 93 NLRB 331 (1951), the Board, in refusing to allow 
a contract, not signed by all parties, as a bar, said: 

“However, this contract had not been signed by all of the parties until after the 
Petitioner had made its claim and filed its petition herein. Under well-established Board 
principles, it cannot act as a bar to this proceeding.” 

To the same effect is H. W. Rickel and Co., 105 NLRB 679, 681 (1953), where 
the Board held: 
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to an otherwise complete agreement disqualified it under the Board’s 
rule.1°° The Board now holds, however, that if the terms of a written 
agreement have been put into effect so that the signing of the contract 
is only a “ministerial act,’ which is performed thereafter within a 
“reasonable time,” the written but unsigned agreement may be asserted 
as a bar to either a certification or decertification proceeding.'!° 

(3) The Board will only permit a contract which includes substan- 
tive terms and conditions of employment for employees within an ap- 
propriate unit to operate as a bar. Unless the agreement contains such 
provisions it does not “lead to that stability in labor relations” which 
entitles it to preclude a representation proceeding."! Accordingly, 
neither a “letter of understanding” reinstating a previous contract sub- 
ject to unspecified “certain changes mutually agreed upon,” 1!* nor an 
agreement limited to procedures for arbitration," nor a contract re- 
stricted to pension and no strike provisions,"* nor a memorandum pro- 
viding only for wage increases and operative dates,'5 nor an agreement, 
which in addition to recognition, recites only that an understanding 
has been reached on wages and conditions of employment,"® has suffi- 
cient stature to qualify as a bar. Unless the provisions of the contract 


“As the December 12 contract, urged as a bar, was not signed by one of the 
named parties to the contract, at the time the petition was filed, the Board finds that 
it cannot bar consideration of the petition.” 

7° Simplex Tool and Die Corp., 107 NLRB 750 (1954). 

™°Natona Mills, Inc., 112 NLRB No. 36, 36 LRRM 1005 (1955); Oswego Falls 
Corp., 110 NLRB No. 99, 35 LRRM 1091 (1954). 

In the Natona Mills case the Board said: 

“The resultant agreement had been put into effect and the language of the written 
contract approved. All that remained was the ministerial act of placing signatures upon 
the agreed document, which was deliberately delayed . . . for reasons totally unrelated 
to any disagreement between the parties as to the terms or content of their contract. 
In view of the foregoing we do not believe that stability envisioned by the Act would 
be served by a redetermination of employee representatives at this time.” 

In the Oswego Falls case the contract submitted by the company was agreed to by 
the union on March 29, 1954. A decertification petition was filed on April 15, 1954. 
The agreement was signed on April 16, 1954. The Board said: 

“We note particularly that the agreement resulting from negotiations and the 
union’s acceptance thereof were in written form; that the parties considered the agree- 
ment to have been properly concluded and put into immediate effect certain important 
provisions thereof; and that both parties signed a formal contract within a reasonable 
time after agreement had been reached. In these circumstances, we find, for contract 
bar purposes, that the contract was completed on March 29, 1954, prior to the date of 
the filing of the decertification petition herein.” 

™ Bethlehem Steel Co., 95 NLRB 1508, 1510 (1951): 

“Out of its broad experience the Board has declared that only a written, signed 
agreement, including substantive terms and conditions of employment, leads to stability 
in labor relations and, therefore, may operate as a bar.” 

* Southern Heater Corp., 91 NLRB 1118 (1950). 

™® Texas Telephone Co., 93 NLRB 741 (1951). 

™ Bethlehem Steel Co., 95 NLRB 1508 (1951). 

™® Groveton Papers Co., 96 NLRB 1369 (1951). 


*° Pasco Packing Co., 106 NLRB 1223 (1953). 
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are sufficiently comprehensive to stabilize the industrial relations of the 
. contracting parties the Board will not recognize it as a defense to a 
representation proceeding. 

(4) The contract in order to constitute a bar must, in addition, 
extend for a definite and reasonable period of time. In its early de- 
cisions the Board regarded one year as reasonable and refused to con- 
sider a two year contract as a bar after the initial year of its opera- 
tion.1!7 Later the Board concluded that two year contracts were pre- 
sumed to be of reasonable duration. Unless this presumption was over- 
come by proof that agreements of this duration were not customary 
in the industry involved, the Board permitted such contracts to bar 
representation proceedings.!* Still later the Board determined a con- 
tract of two years duration would be a bar for its full term even in the 
presence of a contrary custom in the industry.!!® 


Although the Board continues to recognize a two year agreement as an 
effective bar, it now holds, in addition, that a contract for a longer term may 
be a defense to a representation proceeding “if a substantial part of the 
industry is covered by the contracts of a similar term.” }*° In applying this 
test of “reasonableness” the Board has held a five year contract to be a bar 
in the automotive,'*! farm equipment,!”? and automotive parts !*° industries. 
In other instances, however, it has refused to permit contracts of more than 
two years duration to bar representation petitions after the “reasonable 
period” of two years, where no sufficient showing was made that a sub- 
stantial portion of the industry involved had contracts of similar length.’*4 


™ Lewis Steel Products Corp., 23 NLRB 793 (1946). 

Columbia Broadcasting System, Inc., 8 NLRB 508, 511 (1938): 

“However, we are of the opinion that it would be contrary to the policies and 
purposes of the Act to refuse to order an election or certify representatives on the 
basis of a contract which has already been in effect for a period of more than a year.” 


"8 Uxbridge Worsted Co., Inc., 60 NLRB 1395 (1945); Sutherland Paper Co., 64 
NLRB 719 (1945). 


™ Reed Roller Bit Co., 72 NLRB 927, 930 (1947): 

“We think that the time has come when stability of industrial relations can be 
better served, without unreasonably restricting employees in their right to change repre- 
sentatives, by refusing to interfere with bargaining relations secured by collective 
agreements of 2 years’ duration.” 


° General Motors Corp., 102 NLRB 1140, 1143 (1953): 

“... (T)he test to be applied here determines reasonableness of contract duration 
for contract-bar purposes on the basis of whether a substantial part of the industry is 
covered by contracts of a similar term. This test, in the Board’s opinion, is more 
practicable, is in keeping with present day normal economic developments, and will 
better effectuate the policies of the Act.” 

1 General Motors Corp., supra. 

™ Allis Chalmers Manufacturing Co., 102 NLRB 1135 (1953). 

#8 Bendix Products Division, 102 NLRB 1137 (1953). 

™ Joseph Aronauer, Inc., 106 NLRB 1382 (1953) (3 years); Duncan Foundry and 
Machine Works, Inc., 107 NLRB 298 (1953) (3 years); Columbia Broadcasting System, 
Inc., 108 NLRB 1468 (1954) (2% years). 
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A contract, otherwise valid, which has no specified terminal date and 
is consequently of indefinite duration is treated as a contract bar for only 
the initial two year period of its operation.’*® A contract terminable at the 
will of either party, on the other hand, was regarded by the Board for 
many years as no bar at all.!°° More recently, however, the Board, in the 
interest of maintaining “peaceful and settled relations between employers 
and labor organizations,” has decided that terminable-at-will contracts, like 
contracts of indefinite duration, will stand as bars to election proceedings 
for a period of two years.!?7 


Excluded Contracts 


Agreements which contravene the provisions or policies of the Act 
are excluded from the contract bar rule. A contract, therefore, which con- 
tains a closed shop provision,!*° or a union security clause which does not 
provide for a thirty day grace period for new employees }*° or requires 
union members to pay assessments as well as dues,!8° or which covers em- 
ployees in an inappropriate unit,!*! or fails to cover all employees in a 
certified unit,!*? cannot be asserted as a bar to a representation election. In 
addition, where the character of the unit covered by an agreement has 
changed substantially during the contract term, either by plant expansion 
to include new jobs, employees, and processes,!** or by the merger of two 
or more employers,!*4 the contract is disqualified as a bar. The Board will 
examine a contract offered to defeat an election petition to determine its 
compliance with Board policies and the provisions of the Act even though 
its validity is not challenged by any party to a representation proceeding.1*° 


*5 Rohm & Haas Co., 108 NLRB 1285 (1954); Filtrol Corp., 74 NLRB 1307, 1309 
(1947): 

“We are of the opinion, therefore, that contracts of indefinite duration, if other- 
wise valid, constitute a bar to a determination of representatives for the purposes of 
collective bargaining during their initial 2-year period.” 

#6 Texas Telephone Co., 93 NLRB 741 (1951); Greenbrier Dairy Products Co., 100 
NLRB 432, 433 (1952): 

“As this provision renders the contract terminable at will by either party, the 
contract cannot operate as a bar.” 

™7 Rohm & Haas Co., 108 NLRB 1285, 1287 (1954). 

*8 Kaye Novelty Co., Inc., 107 NLRB 26, 27 (1953). 

29 Massachusetts Leather Mfg. Assn., 112 NLRB No. 73, 36 LRRM 1032 (1955); 
Hires, Castner and Harris, Inc., 107 NLRB 645 (1953). 

* John Deere Planter Works of Deere & Co., 107 NLRB 1497 (1954). 

*1 Nash Kelvinator Corp., 107 NLRB 644 (1953). 

2 Wilford Auto Sales, Inc., 106 NLRB 1396 (1953). 

8 Otis Elevator Co., 108 NLRB 1351 (1954); International Harvester Co., 94 
NLRB 907 (1951). 

‘4 T. B. Spear and Co., 106 NLRB 687 (1953). 

85 Kaye Novelty Co., 107 NLRB 26 (1953); Reo Manufacturing Corp., 102 NLRB 
1493 (1953). 
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If a schism sufficient to raise a substantial doubt of an incumbent union’s 
continuing representative status occurs during the contract term the Board 
will refuse to consider the contract a bar if the confusion resulting from 
such intra-union split impedes rather than encourages collective bargain- 
ing.186 A schism to preclude the application of the contract bar rule, how- 
ever, must result from formal disaffiliation action taken by members of the 
contracting union at a meeting called specifically for such purpose.1*? Mere 
dissatisfaction of employees with their bargaining representative, although 
expressed in “formalized action” is insufficient to bar the application of the 
“schism doctrine.” 188 The Board will not permit this doctrine “to be used 
to permit raiding by a rival union” '*® and refuses to invoke this exception 
to the contract bar rule in those instances where disaffiliation is effected 
with the assistance of a rival union.!*° 

The Board has recently applied the schism doctrine to cases involving 
the expulsion of unions from parent organizations because of communist 
party affiliation or control. In these instances the Board holds that the dis- 
affiliation of a group of employees from a local union expelled by its inter- 
national union for reasons related to the expulsion creates a schism which 
warrants the direction of an immediate representation election, notwith- 
standing the existence of a contract which would otherwise be a bar to such 
proceeding.'*! 


Time Requirements for Avoiding Contract Bar 


In addition to defining what it regards as necessary for a contract to 
qualify as a bar, the Board has fixed time limitations within which rival 
claims must be made and petitions filed to avoid the affect of an existing 
agreement. 

As a general rule a representation petition filed prior to the date upon 
which an agreement is executed is not barred by such contract.'4? A 


8 Boston Machine Works Co., 89 NLRB 59, 60 (1950): 

“Tt is apparent that the normal bargaining relationship . . . has become a matter of 
such confusion, .. . that the relationship between them (Company and incumbent union) 
no longer can be said to promote stability in industrial relations. . . . (T)o treat the 
contract as a bar to a present redetermination of representatives would seriously 
impede rather than encourage collective bargaining which the Act was designed to 
foster and protect.” 

7 Boyle-Midway, Inc., 97 NLRB 895 (1951); Pepsi-Cola Buffalo Bottling Corp., 
107 NLRB 991 (1954); Linde Air Products Co., 107 NLRB 1148 (1954). 

*88 Allied Container Corp., 98 NLRB 580 (1952). 

* Saginaw Furniture Shops, Inc., 97 NLRB 1488 (1952); Allied Container Corp., 
98 NLRB 580 (1952); Weatherhead Co., 108 NLRB 717 (1954). 

* Barton Distilling Co., 106 NLRB 361 (1953); Weatherhead Co., 108 NLRB 717 
(1954). 

41 AC. Lawrence Leather Co., 108 NLRB 546 (1954); International Harvester 
Co., 108 NLRB 600, (1954); Copeland Refrigeration Corp., 111 NLRB No. 84, 35 
LRRM 1512 (1955); Magnavox Co., 111 NLRB No. 64, 35 LRRM 1483 (1955). 

2 Treadwell Engineering Co., 106 NLRB 898 (1953); New York and Pennsylvania 
Co., 81 NLRB 1326 (1949). 
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union’s unsupported claim of majority representation made in advance of 
the execution of a contract, however, will not prevent such contract from 
barring .an election unless the claiming union files a representation petition 
within ten days after such claim is asserted.'#* If, nevertheless, an employer 
recognizes the union’s unsupported claim by bargaining with its repre- 
sentatives,!#* or otherwise reasonably leads the claiming union to believe 
it will be accorded recognition without Board determination,!* or if the 
union’s claim is not unsupported because “at the time it was an active in- 
cumbent,” 1*° although its status was challenged, the Board will waive its 


ten day filing requirement. 
Renewed and Reopened Agreements 


Many agreements provide for automatic renewal on a specified day 
absent notice by one of the parties of intention to modify or terminate 
the contract. If no such notice is given the contract as automatically re- 
newed bars rival claims or representation petitions asserted or filed on or 
after the automatic renewal date.'47 A representation petition filed a 
“reasonable time” before the automatic renewal date will not be barred 
by a renewed agreement.148 Approximately one month is ordinarily a 
reasonable time !49 and a petition considered by the Board more than thirty 
days before the automatic renewal date of an existing agreement will be 
dismissed as premature.1®° 

If a termination or modification notice is given so that an existing 
agreement is not automatically renewed, a new contract signed between the 
automatic renewal and termination dates will bar a representation petition 
filed thereafter.1*! In recognition of the sixty day notice requirement of 
Section 8(d)(1) of the Taft-Hartley Act, the Board now holds that even 


*8 General Electric X-Ray Corp., 67 NLRB 997, (1946); Prior to this decision the 
Board made no distinction between informal claims and formally filed petitions. The 
10 day rule first announced here is now known as the “General Electric X-Ray 
doctrine.” 

™ Chicago Bridge & Iron Co., 88 NLRB 402 (1950). 

“8 Arrow Candy Co., 100 NLRB 573 (1952); Lock Joint Pipe Co., 106 NLRB 355 
(1953). 

“6 McLeod Veneer Co., 73 NLRB 859, 862 (1947); See Acme Brewing Co., 72 
NLRB 1005 (1947). 

“This is commonly referred to as the “Mill B” date since the rule was first 
announced in Mill B, Inc., 40 NLRB 346 (1942). 

*8 J. C. Hirschman Co., 106 NLRB 529 (1953); Lewis Engineering & Manufactur- 
ing Co., 100 NLRB 1353 (1952). 

“ Natvar Corp., 109 NLRB 1278 (1954); Warner Electric Brake Co., 111 NLRB 
No. 41, 35 LRRM 1459 (1955). 

*° Portsmouth Clay Refractories Co., 97 NLRB 1144 (1952). 

* Arvin Industries, Inc., 104 NLRB 300 (1953). 

Note: Royal Dalton, Ltd., 112 NLRB No. 100, 36 LRRM 1103 (1955), where new 
agreement although not executed during automatic renewal period was permitted to bar 
a petition filed before effective date of contract. 
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though a contract may contain a thirty-day reopening provision, a rival 
petition filed before this date will be barred by a new contract executed 
prior thereto and less than sixty days before the expiring contract’s terminal 
date.15? 

Whether or not the agreement so specifies the parties may renegotiate 
or modify its provisions during the contract term “without ‘opening [it] 
up’... to an otherwise prematurely filed petition.” °° If the agreement, 
however, provides for reopening and a right of cancellation so that the 
contract can’t “be said to have stabilized the relationship between the parties 
for the full nominal term of their contract,” a reopening will not bar a rival 
petition.1** Moreover, a midterm reopening which results in the extension 
of the agreement’s terminal date constitutes a “premature extension” which 
will not qualify the contract as a bar beyond its original expiration date.1*° 


THE ELECTION 


The Petitions 


Sections 9(c)(1)(A) and (B) of the Taft-Hartley Act !°* provide that 
a petition to obtain a Board conducted election may be filed by: 


(1) One or more employees or any individual or labor organization 
acting for them, (a) asking majority representation recognition for a 
unit of employees, which their employer has declined, designated an 
“R. C.” (Representation-Certification) case, or (b) asserting the certi- 
fied or currently recognized bargaining agent no longer has a majority 
status, called an “R. D.” (Representation-Decertification) case; and 

(2) An employer, who alleges one or more individuals or labor 
organizations have presented a claim as the bargaining representative of 
his employees, which the Board dockets as an “R. M.” (Representation- 
Management) case. 


Although the Act’s original provision for a union-shop authorization elec- 
tion has been repealed, Section 9(e)(2) 157 continues to provide for an 
election to rescind a labor organization’s authority to execute an agreement 
containing a union shop clause. The Board is required to conduct a de- 
authorization election, in a “U. D.” (Union Shop De-authorization) case, 
on the petition of “30 per centum or more of the employees in a bargaining 
unit.” 

All petitions are filed in the office of the regional director, who, as the 


* De Soto Creamery and Produce Co., 94 NLRB 1627 (1951). 
*8 Western Electric Co., 94 NLRB 54, 56 (1951). 
* General Electric Co., 108 NLRB 1290, 1292 (1954). 


*® Westinghouse Electric Corp., 106 NLRB 1233 (1953); Geltman Sponging Co., 
107 NLRB 748 (1954). 


#8 61 Strat. 144 (1947), 29 U.S.C. § 159(c) (1) (A), (B) (1952). 
761 Srat. 145 (1947), 29 U.S.C. § 159(e) (1) (1952). 
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Board’s agent, is required by the Act to investigate them. If such investiga- 
tion discloses the existence of a question of representation affecting com- 
merce “an appropriate hearing on due notice” is conducted.'®* Section 9(B) 
of the Act provides that the hearing “may be conducted by an officer or 
employee of the regional office, who shall not make any recommendations 
with respect thereto,” and 


“If the Board finds upon the record of such hearing that such a ques- 
tion of representation exists, it shall direct an election by secret ballot 
and shall certify the results thereof.” 15° 


The Board will dismiss any representation case in which, either before or 
after a hearing, it finds no question of representation exists. 


Requisites for Election 


Section 6 of the Act 1 provides the Board shall have authority to pre- 
scribe necessary rules and regulations for administering its provisions, and 
election and certification procedures are governed largely by the Board’s 
published Rules and Regulations.1*! Before the Board will order a repre- 
sentation election it must find: 


(a) the employer is engaged in interstate commerce so that the Board 
has and will exercise its jurisdiction, as previously noted in this Article; 

(b) the unit described in the petition is appropriate, 1°? 

(c) the petition is timely filed and is not barred by an existing con- 
tract; 16 

(d) the petitioner represents a substantial number of employees, which 
the Board has determined must be at least thirty per cent of the employees 
within the unit; 1*4 

(e) no valid election has been held in the bargaining unit described in 
the petition or any subdivision thereof within twelve months preceding its 


8 61 Srat. 144 (1947), 29 U.S.C. § 159(c) (1) (B) (1952): 

“the Board shall investigate such petition and if it has reasonable cause to believe 
that a question of representation affecting commerce exists shall provide for an ap- 
propriate hearing on due notice.” 

61 Srat. 144 (1947), 29 U.S.C. § 159(c) (1) (1952). 

Note: a union shop de-authorization election is conducted without a hearing. 

© 61 Strat. 140 (1947), 29 U.S.C. § 156 (1952). 

729 C.F.R. §§ 101, 102 (Supp. 1954). 

1® See previous sections on determination of the appropriate unit. 

78 See prior discussion of the contract bar. 

429 C.F.R. § 101.17 (1949): 

It is “the Board’s administrative experience that in the absence of special factors 
the conduct of an election serves no purpose under the statute unless the petitioner 
has been designated by at least 30 per-cent of the employees.” 
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filing, since Section 9(c)(3) of the Act prohibits the direction of two elec- 
tions within one year; !© and that 

(f) the petitioner, if a labor organization, is in compliance with the 
filing and registration requirements of Sections 9 (f), (g) and (h) of the 
Act.166 


The determination of a union’s compliance status 1°? and a petitioner’s 
sufficient showing of representation interest 1** are exclusively for the 
Board’s administrative determination and are not subject to litigation before 
the Board in a representation proceeding. 

The Board may ascertain the existence of the necessary requisites for an 
election either through a formal hearing, or, if the parties waive such hear- 
ing, as they may do under Section (9)(c) (4) of the Act }® through those 
informal consent procedures provided for by the Board’s Rules and Regula- 
tions.'7 If the Board orders an election following a formal hearing it will 
define the appropriate unit in its decision and direct the conduct of an elec- 
tion under the supervision of the regional director, ordinarily, within thirty 
days. 

In the event the parties waive a formal hearing they may enter into an 
“Agreement for Consent Election” or a “Stipulation for Certification Upon 
Consent Election.” 1 Both the agreement and stipulation provide the em- 
ployer is engaged in interstate commerce, describe the appropriate unit, 
specify the date, time and place of the election, fix the payroll eligibility 
date for voting, and set out the arrangement of places on the ballot. They 
differ in that the agreement provides that the regional director, rather than 
the Board, shall finally determine all questions relating to the election and 


16 The statute does not prohibit the processing of a petition filed near the end of 
the twelve month period so long as a new election is not held within one year. Coastal 
Drydock & Repair Corp., 107 NLRB 1023 (1954). 

61 Srat. 145 (1947), 29 U.S.C. § 159(f),(g),(h). These sections require labor 
organizations to file their constitutions, by-laws, and financial reports with the Secretary 
of Labor, to furnish financial reports to their members, and Non-Communist affidavits 
to the Board, (etc.). Section (f) forbids investigation of a representation question 
“raised by” a non-complying union. 

* Coca-Cola Bottling Company, Inc., 108 NLRB 490, 491 (1954): 

“The Board has ruled that the compliance status of a union which is required to 
comply is a matter for administrative determination, and not one to be litigated in 
complaint or representation proceedings.” 

It will however, encourage parties to have the Board investigate to determine com- 
pliance status. 

*8 Kearney & Trecker Corp. v. NLRB 209 F.2d 782 (7th Cir. 1953); NLRB v. 
White Const. & Eng. Co., 204 F.2d 950 (5th Cir. 1953); NLRB v. J. I. Case Co., 201 
F.2d 597 (9th Cir. 1953). 

7 61 Srat. 144 (1947) 29 U.S.C. § 159(c) (4) (1952): 

“Nothing in this section shall be construed to prohibit the waiving of hearings by 
stipulation for the purpose of a consent election in conformity with regulations and 
rules of decision of the Board.” 

*° 29 C.F.R. § 102.54 (Supp. 1954). 


™ Forms for both are provided by the Board at all regional offices. 
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shall certify the results thereof. Under the terms of the stipulation, although 
the regional director may investigate questions relating to the election and 
report thereon to the Board, such questions are finally determined by the 
Board which issues a certification of representatives or an order of dis- 
missal for lack of majority. The certification and dismissal order have the 
same force and effect whether issued by the Board or the regional director. 


Conduct of the Election 


The conduct of a Board election resembles, on a restricted scale, a 
political election for public offices. Official Board notices of the election, 
containing a sample ballot, are posted for several days on the premises 
(usually the employer’s) where the election is to be held. The balloting is 
conducted by a Board agent who serves as election judge and appropriate 
facilities are provided to insure secret voting of the ballots. Although 
neither officers nor officials of the interested labor organizations are per- 
mitted in the polling place while voting is in progress, each party is en- 
titled to have an observed at the polls to watch and assist in the proceed- 
ings.!7? The employer’s observer must be a non-supervisory employee but 
need not be one included in the involved unit, and applicants for ballots are 
checked against the registration list of eligible voters compiled from the em- 
ployer’s payroll records for the pay period immediately preceding the 
agreed or ordered “cut-off,” or voting eligibility, date. 

Challenges may be exercised against any voter by either party or the 
Board agent 17° because he is not included within the appropriate unit, is ex- 
cluded therefrom as a supervisor, his employment began after the cut-off 
date, his name does not appear on the voting list, or for other similar reasons. 
A challenged voter, nevertheless, is entitled to cast his ballot which is 
separated from unchallenged ballots and placed in an envelope on which the 
reasons for the challenge are endorsed. Unless the number of challenged 
ballots is sufficient to change the result of the election the validity of the 
challenges is neither investigated nor determined. 

Except for the voters no one other than the Board agent handles the 
ballots which are ordinarily counted immediately after the polls are closed. 
Officers of the parties, as well as their observers, are entitled to be present 
for the tabulation of the ballots following which a tally is prepared and 
given to each party who may file objections to the conduct of the election 
within five days thereafter. If the result of the election hinges on the ballots 
of the challenged voters an investigation of and ruling on their eligibility 
will be made so that the challenged ballots, if found to be valid, may be 
counted and a supplemental tally issued. 

In the absence of objections or on their determination, the results of the 


1229 CF.R. § 102.61 (Supp. 1954). 
18 Ibid. 
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election are certified and a certification of representatives or a dismissal 
order for lack of a majority is issued. 

Although the distribution of marked ballots is a common campaign 
practice in political elections, the Board no longer sanctions the circulation 
of marked official sample ballots and will set aside the results of any elec- 
tion in which the successful party has violated this rule.17* The Board holds 
that such practice exceeds the bounds of legitimate campaign propaganda 
because the choice as marked on the sample ballot bears the Board’s ap- 
proval,?75 


CONCLUSION 


Much of what has been said in this discussion may not be new or 
particularly helpful to the lawyer whose practice is devoted primarily to 
labor law. It is hoped, however, that for those not so engaged it may in 
some measure aid better understanding of the basic procedures and of the 
problems most frequently encountered in representation proceedings. As 
the Board has gained experience in the administration of this phase of the law 
of labor relations, many changes have occurred both in procedural and 
substantive rules. It seems reasonable to conclude that further changes may 
occur as economic and social conditions change. 


™ Allied Electric Products, Inc., 109 NLRB 1270 (1954). 

*’ Tube Reducing Corp., 110 NLRB No. 175, 35 LRRM 1200 (1954); Bachmann 
Uxbridge Worsted, 110 NLRB No. 194, 35 LRRM 1211 (1954); Wilmington Casting 
Co., 110 NLRB No. 266, 35 LRRM 1364 (1954). 








ILLINOIS LABOR LAW 


BY SIMON STICKGOLD * 


ILLINOIS IS ONE of the leading industrial states in the nation. Yet, dur- 
ing the last twenty-five years, there has been an astonishing dearth of 
meaningful material published on labor-management relations in this state. 
Moreover, despite the significant impact of twentieth century industrialism 
on property rights and personal relationships, only a few scattered and 
mostly meaningless items of legislation on the subject of labor-management 
problems have been enacted by the Illinois General Assembly. 

Part of this indifference is undoubtedly historical, stemming from the 
abortive efforts of the Altgeld administration to enact and enforce a labor 
code which was, perhaps, too advanced for the time. Another part can un- 
doubtedly be attributed to the aggressive role assumed by the federal gov- 
ernment in the labor relations field during the thirties—a role which has 
resulted in the virtual pre-emption by the federal government of labor- 
management relations in interstate commerce. 

But these alone are not adequate explanations. State governments have 
always had, and still have, exclusive authority to control intrastate opera- 
tions and since the National Labor Relations Board has rarely handled cases 
involving hospitals, hotels, laundries, dry-cleaning establishments, beauty 
parlors, garages, service establishments, cemeteries, retail stores, local trans- 
portation, local utilities, and building construction contractors, a fruitful 
field for state legislation and control has always existed.!| Moreover, since 
the adoption on July 15, 1954, by the National Labor Relations Board of 
new standards,” narrowing and restricting the field in which it will assert 
jurisdiction under N.L.R.A., this field appears to have been substantially 
broadened. 

Other states have enacted labor relations statutes comparable to the 
basic federal legislation on the subject,® but Illinois still remains a common- 
law state, deriving the body of its labor law from scattered statutes and 
judicial decisions, and, in the tenuous interplay of legislative and judicial 
forces, the legislative role has been clearly secondary to the judicial. It 


*SIMON STICKGOLD. LL.B. 1937, George Washington University, 
Washington, D.C.; formerly employed in various administrative posts 
in the Illinois State Government; presently in active practice in Chicago, 
Illinois. The author gratefully acknowledges the assistance of Alfred 
Kamin of the firm of Jacobs, Kamin and Ratner, Chicago, Illinois. 


*Hakman, A Survey of Illinois Labor Relations Law, 46 Inv. L. Rev. 197 (1951). 

719 NLRB Ann. Rep. 2 (1954). 

®>New York, Massachusetts, Connecticut, Rhode Island, Wisconsin, Pennsylvania, 
Minnesota, Michigan, Kansas, Colorado, and Utah. 
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would, perhaps, be pontifical to assert that this is necessarily a bad situation. 
Evils are not always cured by the passage of laws. Modern industrial history 
in Illinois does not reveal an inordinately disproportionate amount of labor- 
management difficulty and since both industrial and labor organizations are 
in a constant state of flux, too little legislation may be infinitely preferable 
to hypertechnical laws which could not, in any event, reasonably anticipate 
the congeries of problems arising in a complex industrial society. 

Illinois has, however, been much more prolific in enacting laws for the 
protection of working men and women in the so-called “non-institutional” 
areas. In 1928, when the last complete exposition of Illinois labor law ap- 
peared, the author observed: 


“There are .. . several important gaps in the Illinois labor code which 
remain to be filled, and many instances in which standards should be 
improved. Most people who are familiar with problems of labor legis- 
lation will agree that benefits under the Workmen’s Compensation Act 
should be made more nearly commensurate with the actual losses sus- 
tained by the worker; that legislation should be enacted further re- 
stricting the hours of employment for women and abolishing the ex- 
cessively long hours now required of men in some industries; that 
one day of rest in seven should be provided by law; that legal aid 
should be given workers who are unable to prosecute wage claims, 
claims for compensation under the Workmen’s Compensation Act, and 
other similar cases; that coal mines should be rock-dusted; that thorough 
reporting of industrial accidents should be required in order that in- 
telligent accident prevention may be practiced; that the state should 
do what it can to meet the problem of unemployment whether by pro- 
viding a better co-ordinated system of free employment offices, or by 
the less valuable method of systematic distribution of public work, .. . 
Gaps of a much more controversial nature, but which the writer be- 
lieves should be filled on the ground that good public policy requires 
that the state aid groups which are helpless whether from old age, sick- 
ness, or economic pressure which force them below the plane of self- 
help, are a further development of social insurance, especially insurance 
against sickness, old age, and unemployment, and the passage of mini- 
mum-wage laws, where needed, for men, women, and children. Some 
of this legislation would, of course, be unconstitutional under the pres- 
ent social philosophy of the courts.” 4 


Most of the proposals for which the author pleaded in 1928, are now 
so integral a part of our governmental structure that it is difficult for many 
to conceive of a well-ordered government without them, and the “social 
philosophy of the courts” which, it was asserted, would render “some” of 
the legislation unconstitutional was apparently reshaped in the crucible of 
the great depression. However, there still remains to be resolved and recon- 


‘Beckner, A History or ILtinots LaBpor LEGISLATION 508 (1929). 
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ciled the chaotic and occasionally contradictory melange of common and 
statutory law dealing with the organization of labor unions, strikes, picket- 
ing, boycotts, injunctions, and suits by and against unions. 


LABOR ORGANIZATIONS IN ILLINOIS 
The Right to Organize 


Labor organizations in Illinois have no statutory authority to organize. 
The right to do so, however, has long been recognized.5 Neither does any 
Illinois law require or compel an employer to recognize or to bargain col- 
lectively with a labor organization, and consequently at the very inception 
of any potential labor-management relationship lies an unresolved area of 
conflict. The applicable common-law principle is that every citizen has the 
right to pursue his calling or conduct his business as he sees fit. Thus, 
workers are permitted to combine for legitimate objectives if they desire 
to do so, and employers have the right to refuse to deal with such organiza- 
tions if they desire to do so. This Jaissez-faire doctrine was considered so 
basic that in 1893, when the Altgeld administration enacted, along with 
other labor legislation, a statute designed to prevent employers from dis- 
charging workers because of union activities, the courts declared the law 
unconstitutional.” 

However, both management and labor have been restricted by law 
in some of the peripheral areas. There is, in Illinois, a sort of Marquis of 
Queensbury code, which says, in substance: “(Go ahead and fight—but keep 
it clean.” Gouging, butting, hitting in the clinches, and hitting below the 
belt are technically forbidden but are, perhaps, impossible to prevent. 

Thus, an Illinois law makes unenforceable employment contracts which 
establish non-membership in a labor union as a condition of work.§ This 
prohibition of “yellow dog” contracts, however, is more fanciful than real. 
Nothing in the law prevents employers from inserting “yellow dog” provi- 
sions into their employment contracts if they desire to do so or from other- 
wise exacting this type of pledge. Moreover, an employer may still dis- 
charge an employee for union activity, or even union membership, in the 
absence of a contractual arrangement to the contrary, even though such a 
discharge is branded as an unfair labor practice under the Labor-Manage- 
ment Relations Act of 1947. The effect of the law is only to prevent an 


* Anderson & Lind Mfg. Co. v. Carpenters Dist. Council, 308 Ill. 488, 139 N.E. 887 
(1923); Kemp v. Division No. 241, Amalgamated Ass’n of Street Ry. Employees, 255 
Ill. 213, 99 N.E. 389 (1912); Wilson v. Hey, 232 Ill. 389, 83 N.E. 928 (1908); Franklin 
Union No. 4 v. People, 220 Ill. 355, 77 N.E. 176 (1906). 


® Carlson v. Carpenter’s Contractors’ Ass’n, 305 Ill. 331, 137 N.E. 222 (1922). 
* Gillespie v. People, 188 Ill. 176, 58 N.E. 1007 (1900). 
® Tui. Rev. Srat. c. 48, § 2(b) (1953). 
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employer from enforcing, through court action, the “yellow dog” provisions 
of employment contracts. 

Another Illinois law provides that if a union is on strike and the em- 
ployer seeks new workers, he must state in any advertisement for help, that 
a strike or lockout is in progress.? There are no reported cases of this 
statute ever being applied. Moreover, there is no law in Illinois, as in several 
other states, forbidding the importation of strike breakers, and local labor 
disputes have frequently been aggravated by this omission. However, an- 
other employer practice which, in the past, has served to create and heighten 
labor tension, the use of so-called detective agencies as strike-breakers, has 
been proscribed.1° 

Illinois also has a law which is in many respects reminiscent of the 
federal anti-racketeering statute. It purports to prevent employers from 
“buying off” union officials in order to persuade them not to initiate strikes 
or other union action detrimental to the employer.'! The federal statute 
approaches the problem from the other end. Instead of imposing the pro- 
hibition on employers, it imposes it on persons who in any way or degree 
obstruct, delay, or affect commerce or the movement of any article or 
commodity in commerce “by robbery or extortion.” The term “extortion” 
is defined to mean “the obtaining of property from another, with his con- 
sent, induced by wrongful use of actual or threatened force, violence, or 
fear under color of official right.” 1° 

Finally, Illinois has a law aimed at preventing the “blacklist.” 1* This 
statute has been used to enjoin a boycott by citizens aimed at members of 
a labor union. It may be doubted that the statute adds anything new since 
the blacklist was illegal at common law. 

The law also curtails and inhibits labor organizations and union members 
through imposition of criminal penalties and equitable restraining orders 
for violence or for the pursuit of “unlawful labor objectives.” 14 Thus, in 


*Itv. Rev. Stat. c. 48, § 2(c), (d) (1953). 
Tit. Rev. Stat. c. 38, § 608(b) (1953). 
“TLL. Rev. Stat. c. 38, §§ 242-244 (1953). 


” 62 Stat. 793 (1948), 18 U.S.C. § 1951 (1952). See United States v. Int’l Brother- 
hood of Teamsters, 315 U.S. 521, 62 Sup. Cr. 642 (1942). 

*® Titi. Rev. Stat. c. 38, § 139 (1953). 

“Ti. Rev. Stat. c. 38, § 241 (1953) (unlawful to threaten bodily or property harm 
or damage with intent to extort money); (ILL. Rev. Stat. c. 38, §§ 242-244 (1953) (un- 
lawful for any representative of workingmen to obtain, attempt to obtain, induce, 
compel, attempt to induce or compel, demand, collect, or attempt to collect from any 
employer money, property or fines in consideration for settling any dispute or con- 
troversy relating to the employment of such workmen or relating to the handling, 
delivery or use of materials or supplies); ILL. Rev. Stat. c. 38, § 376 (1953) (unlawful 
for two or more persons to deprive possessor of property of its lawful use or manage- 
ment or to prevent any person from being employed on such terms as the parties con- 
cerned may agree upon); IL. Rev. Stat. c. 38, § 377 (1953) (unlawful to seek to pre- 
vent any person from working or obtaining work at any lawful business on such terms 
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Illinois, labor and management are free to pursue their lawful objectives, 
together or in competition with each other, as the case may be, with the 
courts sitting as referee where either side alleges that the rules of the game 
have been infringed by the other. 


Collective Bargaining Agreements 


Collective bargaining agreements are now generally held valid in Illinois 
and enforceable at law and in equity.'° The union and the employer, as 
principals to the contract, can enforce its terms against each other and the 
employee, as a third party beneficiary, can enforce its terms against the 
employer.!® However, the employer may not, in the normal case, proceed 
against an individual employee under the contract since presumably an en- 
forceable obligation does not rest on a third party beneficiary. 

Whether an employee who is not a member of a union can enforce the 
terms of the collective bargaining agreement against an employer has appar- 
ently not been decided in Illinois. Other jurisdictions which adhere to the 
third party beneficiary theory of collective bargaining agreements have held, 
however, that if it can be demonstrated that the agreement was intended 
to cover both union and non-union employees, a non-member can enforce 
it.17 It has also been held that it is not necessary for an individual to have 
been a union member or an employee at the time the contract was nego- 
tiated to acquire rights under it.1® 

An employee, however, cannot bring an action against an employer 
for violation of a collective bargaining agreement unless the rights infringed 
are peculiarly his—such as those dealing with wages, hours, and working 
conditions.'® Similarly, a union may not ordinarily maintain an action 
against an employer to enforce the provisions of the collective bargaining 


as he may deem fit by threats, intimidation, or unlawful interference); ILL. Rev. Srat. 
c. 38, § 378 (1953) (unlawful to cause any person to leave his employment by use of 
threats, intimidation, or other unlawful doing); Itx. Rev. Srat. c. 38, § 423 (1953) 
(unlawful to interfere with railroad transportation); ILL. Rev. Srat. c. 38, § 466 (1953) 
(unlawful to obstruct or encroach upon public highways, private ways, streets, alleys, 
commons or landing places to obstruct or impede, without legal authority, the passage 
of any navigable rivers or waters); ILL. Rev. Stat. c. 38, §§ 504, 506, 508 (1953) (unlaw- 
ful for two or more persons to do an unlawful act with force or violence against the 
person or property of another, to do a lawful act in a violent or tumultuous manner, 
or to assemble to do an unlawful act). 

* Dierschow v. West Suburban Dairies, Inc., 276 Ill. App. 355 (1934); Preble v. 
Architectural Iron Workers’ Union, 260 Ill. App. 435 (1931). 

* Case Co. v. NLRB, 321 U.S. 332, 64 Sup. Ct. 576 (1944); Milk Wagon Drivers 
Union v. Associated Milk Dealers, Inc., 42 F. Supp. 584 (N.D. Ill. 1941); Novosk v. Rez- 
nick, 323 Ill. App. 544, 56 N.E. 2d 318 (1944); Dierschow v. West Suburban Dairies, 
Inc., supra. ; 

*Vazoo & M. V. R. Co. v. Sideboard, 161 Miss. 4, 133 So. 669 (1931); Gulla v. 
Barton, 149 N.Y.S. 952 (1914); Whitehead v. Burgess, 61 N.J.L. 75, 38 Atl. 802 (1897). 


* Yazoo & M. V. R. Co. v. Sideboard, supra. 
* See Ass’n of Employees v. Westinghouse Corp., 33 LRRM 2462 (1954). 
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contract unless the breach or threatened breach is of consequence to the 
union as an organization, and where an action by an individual member of 
the union would not lie.?° 

An employer can, of course, enforce a collective bargaining contract 
against the union either at law or in equity.?! Moreover, in unusual circum- 
stances, an employer can enforce the terms of a contract against an em- 
ployee despite the fact that the third party beneficiary is not directly privy 
to the contract. Illinois has actually permitted such enforcement in Western- 
United Dairy v. Nash.?? In that case, the company and the union succeeded 
in enjoining a former employee of the Dairy who solicited the Dairy’s cus- 
tomers for a new employer in violation of the provisions of the union 
contract. 

Collective bargaining agreements, being a relatively new development 
in the law, do not easily fall into any preconceived pattern and have pre- 
sented some difficulties to courts which have been required to construe them. 
Attempts to fit such agreements into existing contractual pigeonholes have 
not been altogether successful. 

In general, three theories are used by the courts to sustain the legality 
of collective bargaining agreements: (1) the usage theory; (2) the agency 
theory; and (3) the third party beneficiary theory. 

The usage theory is based upon the view that the collective bargaining 
agreement establishes a usage in the plant or industry and that, therefore, 
hiring contracts are made with that usage in mind, thus incorporating within 
the latter the terms of the former. The agency theory assumes that the 
union, in contracting with the employer, acts as agent for those whom it 
represents. The third party beneficiary theory holds that the union, in 
contracting with the employer, does so for the benefit of those employees 
whom it represents and that they are, therefore, third party beneficiaries 
of the terms of the collective bargaining agreement. 

An excellent critique of these various theories is contained in Associa- 
tion of Employees v. Westinghouse Corp. The court said: 


“The usage theory would seem to be unrealistic in that it must view 
the collective agreement as not a contract at all. Hence, the union, 
representing the collective force of the employees, would have no 
rights. Moreover, how notorious must the ‘usage’ be in order that it 
become part of the employment contract? Must the employee actually 
know of its existence? 

“The agency theory is unable to explain how an employee who is not 
a member of the union acquires any rights under the collective con- 
tract.... 


© Milk Wagon Drivers Union v. Associated Milk Dealers, Inc., 42 F. Supp. 584 
(N.D. Ill. 1941). 


71 Preble v. Architectural Iron Workers’ Union, 260 Ill. App. 435 (1931). 
* 293 Ill. App. 162, 12 N.E.2d 47 (1937). 
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“Plaintiff tells us that the third party beneficiary theory is the modern 
one. ... [I]t could hardly be seriously contended that the collective 
contract can be fitted into traditional third party beneficiary standards. 
To begin with, there are some provisions of the collective contract 
which run only to the benefit of the union and could not run to the 
benefit of the individual employee. Check-off provisions are probably 
the outstanding example. Furthermore, the consideration for the em- 
ployer’s duty to pay wages to any individual employee is furnished by 
the latter, the would-be beneficiary, rather than by the union, the 
would-be promisee. . . . 

“None of the above theories . . . presents an adequate explanation of 
the collective bargaining picture, although certain features of each are 
valid. We prefer an eclectic theory... . 

“We think that a realistic view of the problem requires that analysis 
be directed to the possible rights and duties arising out of the specific 
term of the collective contract that is in dispute rather than attempting 
to categorize it as a whole. Considered as a whole, it is swi generis and 
simply will not fit into any of the traditional legal pigeonholes.” 23 


Strikes, Picketing, Boycotts 


Many attempts have been made by the Illinois courts to interpret and 
apply the common law to tactics used by labor organizations to achieve 
their objectives during or as a result of disputes with employers. Thus it 
has been frequently asserted, that strikes are legal when they are called for 
the purpose of improving hours, wages, and working conditions,”* that 
peaceful picketing is a constitutional right which limits the exercise of the 
state’s police power,” and that secondary boycotts in the form of peaceful 
picketing may not be enjoined.?* However, it has also been held that any 
or all of these activities may be rendered illegal if, in assessing the tactics 
of a labor organization in a labor dispute, the court determines (1) that 
the objectives sought are improper, or (2) that the tactics employed are 
carried on for the purpose of injuring the employer, rather than in pursuit 
of its own interests.?7 

If this is a correct distillation of the view of the Illinois courts, the 
problems confronting the Illinois practitioner are somewhat more than 
casual. First, when a strike is conducted for purposes other than improving 
wages, hours, and working conditions, the guides as to its legality are 


* 33 LRRM 2462 (1954). 

* Kemp v. Division No. 241, Amalgamated Ass’n of Street Ry. Employees, 255 Ill. 
213, 99 N.E. 389 (1912). 

* Lawrence Ave. Bldg. Corp. v. Van Heck, 377 Ill. 37, 35 N.E.2d 373 (1941); 
Ellingsen v. Milk Wagon Drivers’ Union, 377 Ill. 76, 35 N.E.2d 349 (1941); Maywood 
Farms Co. v. Milk Wagon Drivers’ Union, 316 Ill. App. 47, 43 N.E.2d 700 (1942). 

*°See note 25 supra. 

* Dinoffria v. Int'l Brotherhood of Teamsters, 399 Ill. 304, 77 N.E.2d 661 (1948); 
Fenske Bros., Inc., v. Upholsterers’ Int’] Union, 358 Ill. 239, 193 N.E. 112 (1934). 
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dubious and indistinct. The Illinois Anti-Injunction law,”* though designed 
as a major guidepost to remove the question of the legality of union objec- 
tives from judicial appraisal, has not actually succeeded in doing so. The 
Anti-Injunction Act does not declare acts to be lawful or unlawful. It 
merely denies to the courts the right to issue injunctions in certain cases. As 
was said in the Fenske case:*® “The statute does not in express terms declare 
the acts lawful which may not be restrained by injunction process, but it 
is apparent from the context of the Act that the legislative intent was to 
permit them to be done, otherwise it would follow that the legislature 
attempted to authorize the doing of acts which it recognized were un- 
lawful.” 

But it is in the second restriction imposed on union activities, namely, 
that the tactics employed by a union must not be carried on for the purpose 
of injuring the employer, that a ponderous logic forecloses a strictly rational 
approach. A strike, accompanied by picketing and incidental boycott, is a 
complicated economic event. By its nature it is a weapon calculated to 
promote the welfare of strikers by injuring the employer’s productive 
capacity, public relations, and financial security. A strike has no other 
purpose. It is a logical contradiction to speak of a strike that is capable 
of furthering a union’s interest without assuming action which in some 
degree injures the employer. Consequently, it can be inferred that it is 
always the intention of a union in striking (1) to pursue its own interests 
by (2) inflicting some degree of injury upon the employer. 

In Piano & Organ Workers International Union v. Piano & Organ 
Supply Co.,°° the court expressed the “injury to employer” doctrine in 
language which has frequently been repeated. It said: 


“While to strike for any cause or no cause, is not unlawful, to issue 
a strike order for the purpose of establishing a boycott on some person’s 
goods, with the intent thereby to injure his business, and thus bring him 
to terms is, under the statute of 1887, unlawful.” 


In Rosen v. United Shoe Workers’ Union, Local 48,51 in upholding an 
injunction prohibiting all picketing, the court said “. . . the law now is that 
there may be. . . peaceful and lawful picketing” if the strike is for a law- 
ful purpose, namely, “to the end that ... [the union] might by collective 
action secure a larger share of the proceeds of the industry in which they 
... [are] engaged, or whether it was begun with a design that was unlawful 
and illegal, namely, to injure their employer. .. .” 


By 1947 the rigidity of the “injury to employer” doctrine had been 
somewhat relaxed. The court said in the Dinoffria case: 


Itt. Rev. Strat. c. 48, §§ 2(a)-(d) (1953). 
* Fenske Bros. v. Upholsterers’ Int’l Union, supra note 27 at 246, 193 N.E. at 115. 
° 124 Ill. App. 353, 361 (1906). 

™ 287 Ill. App. 49, 53, 55, 4 N.E.2d 507, 509 (1936). 
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“While courts have recognized that employees may combine for the 
purpose of obtaining lawful benefits for themselves, and have held that 
where the primary purpose of the combination is to further the interests 
of the organization and improve the condition of its members, whatever 
injury may follow is merely incidental, nevertheless, the law gives no 
sanction to combinations which have for their immediate purpose the 
injury of another.” (Emphasis added.)*? 


Thus, although the inconsistency of the “injury to employer” doctrine has 
now been minimized to permit incidental injury, while forbidding com- 
binations in which injury is an “immediate” purpose, the question of whether 
the law has actually been altered remains a fruitful area for semantical 
speculation. 

Nor is the right to picket peacefully in Illinois one that is entirely free 
from doubt. In the first instance it is circumscribed and restricted by a 
comprehensive network of criminal statutes.3* In addition, Illinois courts 
have historically been loath to admit the validity of picketing under any 
circumstances and such concessions as have been made have been incomplete 
and uncertain. 

The early cases in Illinois were vigorously denunciatory of picketing 
per se. Typical was the observation of Mr. Justice Smith in the Franklin 
Union No. 4** case that “it is idle to talk of picketing for lawful persuasive 
purposes. . . . Courts should be practical. .. . in fact a picket line is never 
peaceful. . . . Its use is a form of unlawful coercion.” 

Under the Illinois Anti-Injunction Act, however, peaceful picketing is 
permitted and since the decision of the United States Supreme Court in the 
Swing *° case, the scope of permitted picketing has been extended to in- 
clude the picketing of persons other than employers. In the Meadowmoor 
Dairy *° and Swing cases decided by the Illinois Supreme Court prior to 
their reversal by the United States Supreme Court,* it had been held that 
the Anti-Injunction Act was intended to apply only in cases where em- 
ployees had a dispute with their own employer relative to terms and con- 
ditions of employment or where similar questions were involved in a labor 
dispute between several groups of employees and employers. The court said 
at that time: 


“Neither the history of labor controversies nor the language of the 


* Dinoffria v. Int’] Brotherhood of Teamsters, 331 Ill. App. 129, 136, 72 N.E.2d 
635, 638 (1947), writ denied, 399 Ill. 304, 77 N.E.2d 661 (1948). 

*® See note 14 supra. 

“Franklin Union No. 4 v. People, 121 Ill. App. 647, 665 (1905), aff'd, 220 Ill. 355, 
77 NE. 176 (1906). 

* Swing v. AFL, 372 Ill. 91, 22 N.E.2d 857 (1939). 

% Meadowmoor Dairies v. Milk Wagon Drivers’ Union, 371 Ill. 377, 21 N.E.2d 
308 (1939). 

* AFL v. Swing, 312 U.S. 321, 61 Sup. Ct. 568 (1941). 
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Anti-Injunction statute nor any other enactment affecting labor, indi- 
cates the Act was ever intended to apply to cases where the controversy 
is between the employees who work for wages in performing services, 
and producers or manufacturers who do not have hired employees, 
letting that part of the business be performed in an independent man- 
ner by contractors, commission men or persons working on a co- 
operative basis.” 38 


The United States Supreme Court in reversing the Swing case said: 


“A state cannot exclude working men from peacefully exercising the 
right of free communication by drawing the circle of economic com- 
petition between employers and workers so small as to contain only an 
employer and those directly employed by him. The interdependence 
of economic interest of all engaged in the same industry has become 
a commonplace.” *® 


Subsequently, in the Ellingsen case, the Illinois court reversed itself on 
a fact situation almost identical with that in the Meadowmoor Dairy case. 
The Milk Wagon Drivers Union had members who worked for various 
dairies and distributed the milk of their employers to retail outlets. Ellingson 
sold its milk to independent drivers who in turn resold to retailers. The 
union picketed the retailers. The court said: 


“That the appellants herein had a right peacefully to picket . . . has 
been unequivocally settled by the United States Supreme Court in the 
Meadowmoor and Swing cases, but no case with which we are familiar 
holds that these pickets had a right, by threats or intimidation, to 
attempt to coerce the appellees here into compliance with their de- 
mands. The record in this case does not, however, contain evidence 
tending to indicate that threats or statements such as were made are apt 
to become an element of future picketing.” *° 


Thus, in this area as well as in all other areas of union action during 
labor disputes, a caveat must be issued. Picketing which is pervaded by 
force, threats, coercion, or intimidation will be enjoined. Moreover, even 
peaceful picketing will be enjoined as a protection against future miscon- 
duct, where violence or other unlawful acts have occurred which “are apt 
to become an element of future picketing.” Secondary boycotts will also 
be enjoined where elements of coercion, threat, intimidation or violence 
are found. Moreover, the authority to enjoin strikes, picketing, and 
secondary boycotts, peaceably conducted, if the court concludes that in- 
jury to the employer is a “primary” or “immediate” objective, remains an 


8 Meadowmoor Dairies v. Milk Wagon Drivers’ Union, supra note 36 at 385, 21 
N.E.2d at 313. 

*® AFL v. Swing, supra note 37 at 326, 61 Sup. Ct. at 570. 

“Ellingsen v. Milk Wagon Drivers’ Union, 377 Ill. 76, 86, 35 N.E.2d 349, 354 
(1941). 
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additional legal safety valve permitting the courts peremptorily to terminate 
most forms of collective action available to labor organizations during a 
labor management controversy. 


The Legal Status of Labor Organizations 


In most states, labor unions may sue or be sued in their common names 
or through representatives.“ Illinois, however, still adheres to the doctrine 
that voluntary associations are not entities.4* Such associations, in the ab- 
sence of statute, cannot enforce their rights and others cannot enforce their 
liabilities, in their common names. 

Labor unions cannot incorporate in Illinois, even if they desire to do so. 
The Illinois Business Corporation Act #* does not authorize incorporation 
of associations such as labor unions and a 1937 amendment to the Cor- 
porations Not for Pecuniary Profit Act removed labor union activity as a 
purpose for which a corporate charter could lawfully issue. Moreover, 
there are no statutes in Illinois controlling the status of unincorporated vol- 
untary associations. 

Accordingly, the applicable common-law rule is that an unincorporated 
voluntary association, being neither a natural nor an artificial person, has 
no legal existence apart from its individual members. If an action is brought 
by or against it, all the members must be joined.*® Although this rule has 
never been altered, the concept has been abundantly refined and a somewhat 
precariously balanced modus vivendi has been established which retains and 
applies to labor unions the common-law doctrines of voluntary associations 
while at the same time invoking other common-law and equitable principles 
to prevent injustices and inequities. 

Thus, although a labor union cannot sue or be sued in its association 
or common name, and must, therefore, maintain or defend actions at law 
or in equity in the names of all the members comprising it, the courts have 
developed a number of theories which have whittled away this disability 
for most purposes. 

In courts of equity, the “common interest” and “representation” theories 


“ Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, District 
of Columbia, Georgia, Idaho, Indiana, Iowa, Kansas, Louisiana, Maine, Maryland, Massa- 
chusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, New York, North Dakota, Ohio, Oregon, Rhode 
Island, South Carolina, South Dakota, Texas, Utah, Vermont, Virginia, Washington, 
Wisconsin, and Wyoming. 

“ Cahill v. United Ass’n of Plumbers, 238 Ill. App. 123 (1925). 

“Tui. Rev. Stat. c. 32, §§ 157.1-157.167 (1953). 

“People ex rel. Padula v. Hughes, 296 Ill. App. 587, 16 N.E.2d 922 (1938). 

“ Guilfoil v. Arthur, 158 Ill. 600, 41 N.E. 1009 (1895); Kingsley v. Amalgamated 
Meat Cutters, 323 Ill. App. 353, 55 N.E.2d 554 (1944); Montgomery Ward & Co., Inc. 
v. Franklin Union, 323 Ill. App. 590, 56 N.E.2d 476 (1944). 
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have been frequently employed for this purpose.** The former allows one 
or more members of a voluntary association to sue or defend for the benefit 
of the whole where the question involved is one of common or general 
interest. The latter asserts that where the members of a voluntary associa- 
tion are so numerous that it is impractical to bring them all before the 
court, a suit may be brought or defended by its officers, agents, committees, 
or other persons if those who sue or defend may fairly be presumed to 
represent the rights and interests of the group. 

At law, the doctrine of estoppel has been invoked to justify abandon- 
ment of the common-law doctrine of non-suability of a voluntary associa- 
tion and to permit the suing of a labor union in its association name.‘? Under 
the estoppel theory, the court, in order to achieve substantial justice, asserts 
that if a labor union has operated as a corporation, it is estopped from 
denying that it is a de facto corporation. The estoppel theory has been 
expanded so that the Illinois courts now hold that a voluntary association 
bearing a name which implies corporate existence and having officers and 
a directorate along corporate lines, is estopped from derying that it exists 
as a corporation.*§ 

As a final resort, where it has not been possible to invoke any of the 
various theories which have been used to skirt the common-law principles 
relating to voluntary associations, the courts have simply cut the Gordian 
knot by asserting that a labor union is a legal entity capable of suing and 
being sued. In Illinois, apparently apprehensive of the connotations of the 
phrase “legal entity,” the court has stated that a union is “not excused from 
liability for its acts by reason of the fact that it is a voluntary unincorporated 
association” for the reason that it is a judicial entity.4 But whether “judi- 
cial entity” or “legal entity,” it is clear that though the best practice is to 
sue a union by bringing action against representative officers, it is probably 
no longer fatally defective in a meritorious case to sue a labor union in its 
association name. 

The want of a labor union’s capacity to sue or be sued must be promptly 
asserted or attacked by a motion to strike or other motion in the nature of 
a demurrer. Otherwise the want of capacity will be considered waived. 





“Leonard v. Bye, 361 Ill. 185, 197 N.E. 546 (1935); Carpenters’ Union v. Citizens’ 
Committee to Enforce Landis Award, 333 Ill. 225, 164 N.E. 393 (1928); Bayci v. Rango, 
304 Ill. App. 203, 26 N.E.2d 1015 (1940); Fish v. Kanawha-Dispatch, 118 Ill. App. 284, 
rev'd, 219 Ill. 236, 76 N.E. 578 (1905). 


“Fields v. United Brotherhood of Carpenters, 60 Ill. App. 258 (1895). 


“ Barnes v. Chicago Typographical Union, 232 Ill. 402, 83 N.E. 932 (1908); Wagner 
v. Milk Wagon Drivers’ Union, 320 Ill. App. 341, 50 N.E.2d 865 (1943); Dugan v. Int'l 
Ass’n of Bridge Workers, 202 Ill. App. 308 (1916). 


“ Maywood Farms Co. v. Milk Wagon Drivers’ Union, 316 Ill. App. 47, 51, 43 
N.E.2d 700, 702 (1942). 
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It follows that the question cannot be raised for the first time on appeal.®° 

The disabilities of a labor organization are probably more pronounced 
when it instigates action than where action is taken against it. Conse- 
quently, law suits brought by unions should under no circumstances be 
commenced in the common or association name but should be brought in 
the name of appropriate representatives. 

It is also extremely doubtful that a labor union can own or transfer 
property in its common or association name. The courts of Illinois have 
held that a deed or other conveyance to an unincorporated association will 
pass no title whatsoever because, from a legal point of view, there is no 
grantee in existence.*! 

To avoid obvious injustice, however, the courts have again resorted to 
a number of devices which accomplish the intended result without abandon- 
ing the doctrine. Thus, it has been held that the grantor of a leasehold to 
an unincorporated association will be impressed with a trust in favor of the 
association;®? that a grantor will be estopped from denying the legality of 
the existence of the grantee where it has designated the grantee by its com- 
mon name as though it had a corporate existence;5* and that when a majority 
of members break off from an unincorporated association to form a new 
association, they may not take with them any of the property or funds of 
the old organization since the original association continues to hold all the 
property.®* 














































LABOR LEGISLATION IN ILLINOIS 


In common with other large industrial states, Illinois has enacted many 
laws designed to promote the welfare of wage earners. For convenient 
treatment, the most important of these may be divided into two major classi- 
fications: (1) those administered in whole or in part by the state Depart- 
ment of Labor; and (2) those administered in whole or in part by some 
other state department or by the courts. 
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Labor Laws Administered in Whole or in Part by the Illinois 
State Department of Labor 


Child Labor Laws. The Child Labor Laws *® are administered by the 
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°° Anderson & Lind Mfg. Co. v. Carpenters Dist. Council, 308 Ill. 488, 139 N.E. 887 
(1923); Barnes v. Chicago Typographical Union, supra note 48; Franklin Union No. 4, 
v. People, 220 Ill. 355, 77 N.E. 176 (1906). 

* Chicago Grain Trimmers Ass’n v. Murphy, 389 Ill. 102, 58 N.E.2d 906 (1945). 

® Johnson v. Northern Trust Co., 265 Ill. 263, 106 N.E. 814 (1914). 

Chicago Grain Trimmers Ass’n v. Murphy, supra note 51; Cigar Makers’ Int'l 
Union v. Huecker, 123 Ill. App. 336 (1905). 

* Winnetka Trust & Savings Bank v. Practical Refrigerating Engineers Ass’n, 322 
Ill. App. 154, 54 N.E.2d 253 (1944). 

* Tuy, Rev. Stat. c. 48, §§ 31.1-31.22 (1953). 
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Division of Women’s and Children’s Employment of the State Department 
of Labor. Child Labor legislation in Illinois dates as far back as 1893. The 
present law was enacted in 1945. The Act generally prohibits the gainful 
employment of children under fourteen years of age and defines certain 
industries and types of work in which minors between the ages of fourteen 
and sixteen can participate outside of school hours and during vacation 
periods. The law sets out a series of hazardous occupations in which chil- 
dren under sixteen may not be employed. Minors of any age may be em- 
ployed in agriculture, newspaper and magazine distribution, and domestic 
service, if their hours do not conflict with school schedules. No employer 
is permitted to hire a minor between the ages of fourteen and sixteen unless 
the child has received an employment certificate from the city or county 
superintendent of schools. The Division informs local school authorities of 
the requirements of the law and their duties under it. 

The Illinois Child Labor Law was amended in 1953 to permit minors 
under sixteen years of age to appear in theatrical performances under certain 
conditions. A provision was also added that no minors shall be excused 
from attending school except as provided in Section 26.1 of the school code. 
Section 26.1 of the school code was amended to provide that: 


“Any child necessarily and lawfully employed according to the pro- 
visions of the law regulating child labor may be excused from attend- 
ance at school by the county superintendent of schools or the super- 
intendent of the public school which the child should be attending, on 
certification of the facts by and the recommendation of the school 
board of the public school district in which the child resides. In dis- 
tricts having part time continuation schools, children so excused shall 
attend such schools at least eight hours each week.” ®¢ 


Prior to the adoption of the amendment, the superintendent did not 
have to consult with the school board prior to excusing the child from 
attendance at school. 

Enforcement figures are available for the calendar year ended Decem- 
ber 31, 1954. In that year, 17,037 employers were inspected by the depart- 
ment and 732 or four per cent were found to be in violation of some pro- 
vision of the law. However, during the preceding calendar year, 994 viola- 
tions were found in 13,854 inspections, a violation ratio of seven per cent. 
During the fiscal year ended June 30, 1953, eleven cases were referred to 
the attorney general for legal action. Prosecution was authorized and com- 
menced in nine cases and six of these resulted in conviction and the assess- 
ment and collection of fines.5? 

Even a casual review of the law reveals its essential weakness. Excep- 
tions are numerous. Administration is over-dispersed. Too many people 


Iii. Rev. STAT. c. 122, § 26.1 (1953). 
* Tllinois Labor Bulletin, Jan.-Feb. 1955, p. 22. 
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and agencies are involved in the enforcement of the Act. Coordination is 
left largely to voluntary agreements, and no less than nine different types 
of state and local agencies are charged with some function under the law. 
These include the city or county superintendents of schools, school boards 
and local school authorities, school principals, public health or public school 
physicians, the State Director of the Department of Public Health, the 
Superintendent of Public Instruction, the Attorney General, the state’s 
attorneys, and the Department of Labor. 

Wages and Hours Laws. The Division of Women’s and Children’s Em- 
ployment also administers three of the Wages and Hours laws of the state: 
the Minimum Wage Law,5® (b) the Eight Hour Day Law ® and (c) 
the Six Day Week Law.® All relate to intrastate activity only and, except 
for the Six Day Week Law, are limited in their application to women and 
minors. 

The Minimum Wage Standards For Women and Minors law was orig- 
inally enacted in 1933, became inoperative in 1935 for technical reasons 
and was replaced by the present law in 1945. The law does not establish 
a flat minimum wage but requires studies of wage levels to be made if peti- 
tioned for and wage orders (directory or mandatory) to be issued if there 
is a finding that oppressive and unreasonable wages are being paid. Each 
occupational study is made by a wage board appointed by the Director of 
Labor, and is composed of not more than two employer representatives, 
an equal number of employee representatives, and a disinterested person as 
chairman. The Director of Labor may approve a board’s recommendations 
or order further study. 

On July 16, 1952, after only five wage orders had been issued, the 
Circuit Court of Sangamon County restrained the Department from making 
any expenditure for the purpose of administering the provisions of the law. 
A little over a year later, the Illinois Supreme Court in Vissering Mercantile 
Co. v. Annunzio™ reversed the decision of the Sangamon County Circuit 
Court and upheld generally the constitutionality of the Act. However, Sec- 
tion 13 of the law which prohibited judicial review of “questions of fact” 
was declared unconstitutional. 

The Eight Hour Day Law prohibits the employment of women for 
more than eight hours during one day or forty-eight hours in any one week. 
The law applies to all female employees in any mechanical, mercantile 
establishment, factory, laundry, hotel or restaurant, telephone and telegraph 
establishment, place of amusement, express, transportation or public utility 


Iii. Rev. Strat. c. 48, §§ 198.1-198.17 (1953). 

Tut. Rev. Srat. c. 48, §§ 5-8.1 (1953). 

© Tiv. Rev. Srat. c. 48, §§ 8(a)-(h) (1953). 

1 Tll.2d 108, 115 N.E.2d 306 (1953), appeal dismissed, 347 U.S. 949, 74 Sup. Ct. 
680 (1954). 
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business, common carrier, and public or private institutions or offices thereof. 
Exempted within stated limits are graduate nurses, telephone operators, cer- 
tain employees in public emergencies, and mercantile employees. This group 
may work nine hours a day but not more than an aggregate of fifty-four 
hours a week for four weeks a year. Rulings of the attorney general have 
exempted employees of banks, insurance companies, radio stations, real 
estate agencies, and newspaper publishing firms, primarily on the ground 
that these employees are not specifically included in the covered occupations. 

Section 5 of the Act requires employers to maintain time records to 
show the hours during which each woman in their employ works each day. 
During the calendar year ended December 31, 1954, the Department found 
6,005 violations under the Eight Hour Day Law in 16,314 inspections, a vio- 
lation ratio of 37 per cent. During the preceding calendar year, 13,329 
establishments were inspected and 4,827 were found to be in violation, a 
violation ratio of about 36 per cent. This ratio appears to have remained 
constant since 1950.®? 

According to the Department, most of the violations are the result of 
failure of employers to maintain time records as required by law. Never- 
theless, a substantial number of establishments continue to employ women 
over legal hours. Despite the fact that Section 6 of the law provides that 
each violation shall be a misdemeanor carrying a penalty upon conviction 
of a fine of $25 to $100 and that Section 7 provides that the Department 
of Labor “shall be charged with the duty of enforcing the provisions of 
this Act and prosecuting all violations thereof,” only one prosecution has 
taken place in recent years. 

The Six Day Week Law was originally enacted in 1935. It requires that 
all employees, male and female, shall receive “at least 24 consecutive hours of 
rest in every calendar week in addition to the regular period of rest allowed 
at the close of each working day.” The law requires employers to maintain 
time records for all employees and provides for the posting of a Sunday 
schedule indicating the day of rest for each employee who is required to 
work on Sunday. 

Section 8(c) of the Act exempts from the operation of the law all 
janitors, watchmen, superintendents or foremen in charge of groups of 
employees, and employees whose duties on Sunday shall not consume more 
than three hours if they are engaged in setting sponges in bakeries, caring 
for live animals, maintaining fires or electric current, and making necessary 
repairs to boilers, machinery, equipment or power. In addition, rulings of 
the attorney general have exempted employees of undertaking establish- 
ments, charitable institutions, fraternity houses, homes for the aged, and 
radio stations. 

The law is honored almost as much in the breach as the observance, 


® Tlinois Labor Bulletin, Jan.-Feb. 1955, p. 22. 
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despite the liberal exemptions. Duing the calendar year ending December 
13, 1954, the Department found 7,144 violations out of 16,326 inspections, 
a violation ratio of 44 per cent. During the preceding calendar year, a total 
of 13,358 employer establishments were inspected and 5,402 or 40 per cent 
were found to be in violation.’ Although the violation rate appears to have 
moved upward and although the law provides that employers who violate 
the Act shall be guilty of a misdemeanor and upon conviction be subject 
to fine, only one prosecution under the Act has taken place in recent years. 
It should perhaps be noted that the employer prosecuted under the Six Day 
Week Law was the same employer who was prosecuted under the Eight 
Hour Day Law. 

The record of enforcement of the Eight Hour Day Law and the Six 
Day Week Law leaves a great deal to be desired. The laws do not appear 
to carry much weight with Illinois employers. Moreover, an additional 
“out” was granted by the amendments of July 10, 1953, which authorize 
the Director of Labor to grant emergency permits for longer working hours 
due to wartime conditions if there is an inability to meet production sched- 
ules by other methods of adjustment.** 

Health and Safety Laws. The Division of Factory Inspection has re- 
sponsibility for the enforcement of five labor laws dealing with occupa- 
tional accidents: (1) the Factory Inspection Act,® (2) The Work Under 
Compressed Air Act,®* (3) The Structural Work Law, (4) The Wash- 
rooms in Certain Employments Law ® and (5) the Sanitary Standards for 
Butterine and Ice Cream Factories Law.® In addition it enforces the rules 
and regulations promulgated by the Industrial Commission under the Health 
and Safety Act.7° There are eleven of these adopted pursuant to Section 
137.3 and 137.4 of the law which limits the rule making power to those deal- 
ing with (a) the proper sanitation and ventilation of all places of employment 
to guard against personal injuries and diseases, (b) the arrangement of 
guarding of machinery and the storing and placing of personal property to 
guard against personal injuries and diseases, (c) the prevention of personal 
injuries and diseases by contact with any poisonous or deleterious materials, 
dust, vapors, gases and fumes, (d) the prevention of personal injuries and 
diseases caused by exposure to artificial atmospheric pressure, and (e) the 
construction, setting, placing, erecting and maintenance of scaffolds, plat- 
forms, or other similar framework. 


% bid, 

“Tit. Rev. Stat. c. 48, § 8(h) (1953). 

® ILL. Rev. Stat. c. 48, § 59 (1953). 

Iii. Rev. Srat. c. 48, §§ 261-268 (1953). 
"Iii. Rev. Srat. c. 48, §§ 60-69 (1953). 

STi. Rev. Stat. c. 48, §§ 98-102 (1953). 

© Iti. Rev. Stat. c. 48, §§ 53-57 (1953). 

Tui. Rev. Stat. c. 48, §§ 137.1-137.21 (1953). 
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The Factory Inspection Act requires the Department to visit all fac- 
tories, mercantile establishments, mills, workshops and commercial estab- 
lishments where goods are manufactured, stored or sold at wholesale or 
retail for the purpose of making inspections, enforcing the laws relating 
thereto, and making special investigations into conditions of labor and 
alleged abuses in connection therewith. 

The Work Under Compressed Air Act specifies the working period, 
air pressure, and other conditions for persons working under compressed 
air such as in caisson and tunnel construction, inspection of sites for com- 
pliance by the Department, and supervision of procedures at all sites of 
construction. The penalty for violation of any of the provisions of the law 
is a fine of $25 to $100 for the first offense and fines of $50 to $200 for sub- 
sequent offenses. 

The Structural Work Law applies to any person, firm, or corporation 
erecting or constructing scaffolds, hoists, cranes, step ladders, supports, and 
other mechanical contrivances for use in erecting, repairing, altering, re- 
moving, or painting any house, building, bridge, viaduct, or other structure. 
Safety requirements are enumerated and physical inspection of construction 
sites are authorized. Penalties range from $25 to $200 fines for violations by 
architects and draftsmen to $25 to $500 fines, three months to two years 
imprisonment, or both, for violations by owners, contractors, sub-con- 
tractors, foremen, or other person having charge of the construction work. 

The law relating to washrooms applies to owners or operators of coal 
mines, steel mills, foundries, machine shops, or other business in which em- 
ployees become covered by grease, smoke, dust, grime, or perspiration to 
such as extent that leaving work without thoroughly cleansing themselves 
may endanger their health or make their condition offensive to the public. 
In such cases the employer is obliged to provide, by law, for a “suitable and 
sanitary washroom with an adequate quantity of soap ...” The Depart- 
ment is authorized to inspect places of business, except mines, required by 
the law to be provided with washrooms and to lock and close any washroom 
found to be in violation of the Act. State and county mine inspectors have 
similar enforcement powers with respect to coal mines. Employers who 
fail to comply with the law are guilty of misdemeanors and, upon convic- 
tion, may be fined not more than $200. 

The Sanitary Standards for Butterine and Ice Cream Factory Act re- 
quires that certain sanitary structural plumbing and ventilating standards be 
maintained in butterine and ice cream factories. The Department is required 
to inspect such factories and issue certificates of compliance if it finds the 
manufactories constructed and conducted in accordance with the Act. 
Where alterations are required, the Department serves a written notice upon 
the owners ordering the necessary changes to be made within sixty days. 
Violations of the law are misdemeanors punishable upon conviction by $50 
to $200 for the first offense, $50 to $500 or thirty days imprisonment for 
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the second offense, and by a fine of not less than $500 nor more than sixty 
days imprisonment or both for the third offense. 

The Division of Factory Inspection carries out its inspection activities 
primarily through two units—the Factory Inspection Unit and the Indus- 
trial Hygiene Unit. During the calendar year ending December 31, 1954, 
the Factory Inspection Unit visited 27,367 establishments covering 2,181,332 
workers and found 91,280 individual items in 15,426 establishments not in 
full accord with the safety rules.*! Although under the law uncorrected 
violations are to enforced through the courts, no court action has been 
sought for many years. 

Enforcement of Wage Claims. The Wage Claim Unit of the State De- 
partment of Labor is concerned with the enforcement of the Wage Payment 
Law,” an act that assists persons in collecting wages owed to them. 

The Act, originally passed in 1937, provides that the Department of 
Labor shall help employees collect wages unlawfully withheld in cases of 
discharge, layoff, quitting, strikes, and absences from work where the 
amounts to be collected do not exceed $200. If the amount owed the 
employee is in excess of $200 he must bring the necessary action on his 
own initiative. 

The Wage Claim Unit is often called the “poor man’s court.” ™ An 
employee to whom an employer refuses to pay wages due may file a claim 
with the Department. The Department discusses the validity of the claim 
with the employer. If the employer refuses to admit liability or provide 
a satisfactory defense to the claim, a hearing is scheduled by the Depart- 
ment before an examining officer. Both parties are afforded an opportunity 
to present their cases. Upon completion of the hearing the examiner may 
make a decision, continue the matter, or consult with the attorney general 
for guidance or opinion. Where the decision upholds the employees claim 
and the employer still refuses to pay, a five day notice is served upon him 
and the claim is referred to the attorney general’s office for legal action. 

A total of 1,807 wage claims were filed with the Department during 
the calendar year ending December 31, 1954.7* A total of 1,822 were settled, 
including some cases filed during 1953 but processed during 1954. Of these, 
271 required court action. During the calendar year ended December 31, 
1953, 1,871 wage claims were filed and 1,857 were settled. Court action 
was necessary in 214 of these cases. 

Employment Agency Regulation. The Division of Private Employ- 
ment Agencies is one of the smallest and least known divisions in the De- 
partment of Labor. The history of state licensing of private employment 


* Tllinois Labor Bulletin, Jan.-Feb. 1955, p. 22. 

"Iti. Rev. Strat. c. 48, §§ 39(g)-(m) (1953). 

Commission to Study State Government, Staff Memorandum No. 39, June 1, 
1950, p. 10. 

* Tilinois Labor Bulletin, Jan.-Feb. 1955, p. 22. 
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agencies in Illinois dates back to 1899. This early legislation was modified 
in 1903 and 1909. Early regulatory legislation was enacted to curb the 
questionable practice of some of these agencies. At that time charges were 
made that there was collusion between employers and employment agencies, 
that employment agencies recruited strike breakers for labor disputes, that 
there was fraud in accepting fees for non-existent jobs, and that employ- 
ment agencies were conducted in saloons or in connection with houses of 
prostitution. The regulatory legislation of 1909 was supported by organized 
labor, church, and social groups.”® 

The present act was passed in 1935. Substantial amendments were added 
in 1951. The law 7 provides for (1) the investigation and licensing of em- 
ployment office operators, (2) securing of the necessary performance bonds 
for agency operators, (3) investigation and licensing of employment brok- 
ers and placement clerks, (4) handling of complaints concerning unfair 
practices of agencies, (5) investigation of activities of agency operators and 
employment brokers and revocation of license where necessary, and (6) 
regular inspection of records to insure compliance with the law. 

Complaints from applicants of agencies concerning fees charged or 
misrepresentations are investigated and if the employment agency or em- 
ployment counselor has violated any provisions of the law or if any evidence 
of dishonesty exists a hearing is held on the charges. The law authorizes 
the issuance of subpoenas requiring the attendance of witnesses and produc- 
tion of records. If, at the hearing, the department finds that the charges are 
well founded, it is empowered to revoke the license. 

During the calendar year ended December 31, 1954, 500 employment 
agency licenses were issued.*7 More than one-half were issued to industrial 
and general agencies. About one-fourth were issued to theatrical agencies 
and the rest to nurse registries, sitter registries, medical bureaus, and teacher 
registries. There were 5,209 inspections conducted by the Division, about 
one a month per agency, and 705 special investigations. During the fiscal 
year ending June 30, 1954, 157 complaints were filed and fifty-three hear- 
ings were held. No licenses were revoked. 

Industrial Home Work. Laws to regulate industrial home work were 
first enacted in 1893. Around the beginning of the century, this type of 
employment constituted a serious problem and was considered by many 
to be a cause of scandalous competitive and social conditions. In 1937, in 
an effort to discourage the practice, the present law was adopted.”® It re- 
quires manufacturers who desire to “farm” out work to be done at home 
to obtain a license from the Division. The fee for original issuance of the 


® Ibid. 
Tit. Rev. Stat. c. 48, §§ 197(a)-(0) (1953). 
" Tilinois Labor Bulletin, Jan.-Feb. 1955, p. 22. 
ILL. Rev. Stat. c. 48, §§ 251-260 (1953). 
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license is $200 and the annual renewal fees are $50, $100, and $200, depend- 
ing on the number of home workers employed. 

At present, the main type of work licensed for home performance is 
the addressing and mailing of publicity material. Others forms of home 
work include embroidery, stitching, and the manufacture of certain types 
of paper specialties. Work forbidden for industrial homework includes the 
processing of articles of food or drink, the processing of drugs or poisons, 
the processing and preparation of medical and surgical bandages and dress- 
ings, the processing of fireworks and explovises, the processing and prepara- 
tion of toys and dolls, and the processing and preparation of tobacco. 

A 1953 amendment 7° prohibits work on “metal springs” and provides a 
method for determination by the Division as to which other items may be 
prohibited on order of the Division, after notice and hearing to the em- 
ployer. The validity of this amendment is currently in litigation. 

Every worker engaged in home work must have a certificate issued by 
the Department and must be sixteen years of age or over in order to receive 
such permit. In addition, a sanitary permit must be secured before any 
premises can be used for purposes of industrial home work and these prem- 
ises must meet the specifications of Section 4 of the law, which sets forth 
minimum requirements with respect to space, ventilation, heating, and the 
like. 

In 1951, an amendment to the law provided that no “physically handi- 
capped person” need be included in the computation of license fees.*° 
Where an employer uses only handicapped workers, no fee is required at 
all. Several social agencies have applied for permits under this amendment. 
As of December 31, 1954, there were 9,251 certificates issued to workers 
and 239 licenses issued to employers.§! There are no reported figures of 
violations except that the Department’s annual report for the fiscal year 
ended June 30, 1954, indicates that five compliance hearings concerned with 
violations of the Industrial Home Work Law were held during the fiscal 
year. 


Labor Laws Administered by Other State Agencies 
or the Courts 


Wage Assignments and Garnishments. The law in Illinois rigidly con- 
trols attempts by creditors to reach and attach the wages of debtors. Stat- 
utory procedures for enforcing wage assignments or reaching wages through 
garnishment are generally protective of wage earners and, although the 
rights of creditors are adequately safeguarded, their remedies are technical 
and cumbersome. 


* Iti. Rev. Stat. c. 48, § 252 (1953). 
Iii. Rev. Stat. c. 48, § 256 (1953). 
*‘ Tlinois Labor Bulletin, Jan.-Feb. 1955, p. 22. 
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The Wage Assignment Act ®* was passed and approved in 1935. It pro- 
vides that no wage assignment shall be valid unless headed by the words 
“wage assignment” in bold faced letters, not less than one-quarter inch high, 
and unless the wage assignment is written as a separate instrument complete 
in itself and not as part of a conditional sales contract or other written 
document. 

Where a wage assignment has been executed and the wage earner is 
in default, the creditor must serve a demand on the employer for the wages 
of the defaulting employee. The demand must contain a correct statement 
of the amount of the default and be accompanied by the original assign- 
ment or a photostatic copy thereof. Moreover, service of the demand is 
without legal effect unless the creditor institutes suit against the employer 
within thirty days after service of the demand. Furthermore, since the law 
provides that no more than 25 per cent of the wages of a judgment debtor 
shall be subject to collection by the assignee, the assignee must continue 
to serve further demands and file additional suits if the debt has not been 
fully discharged as a result of the first judgment. 

The garnishment law * is most frequently used to attach the wages of 
judgment debtors. The entire amount of a debtor’s wages is subject 
to garnishment except that employees who are the heads of families are 
allowed exemptions of $30 a week if they file an affidavit to that effect. 
Future earnings may not be reached by garnishment and accordingly an 
employer who pays his employees in advance may not be garnisheed since 
the law only reaches persons indebted to the judgment debtor and who 
have “any effects or estate of such defendant . . . in his possession, custody 
or charge. . . .” § Only such amounts as may be owed by the employee at 
the time of service of the wage demand, subject to statutory exceptions, 
may be reached through garnishment and, consequently, in the case of a 
weekly salaried employee, wage demands must be served and suits filed each 
week until the debt is discharged. 

Election Day Pay. Illinois originally enacted, in 1891, a law requiring 
employers to grant time off to their employees on election day and to pay 
such employees the salary or wages they would normally have earned. *° 
In People v. Chicago, M. & St. P. Ry. Co.,°* the Supreme Court of Illinois 
held “wholesome” and “valid” those provisions of the Act which require 
employers to release employees on election day to enable them to vote. 
However, relying on the current concepts of the extent to which the equal 
protection, due process, and liberty of contract guarantees fettered the 


® Ty. Rev. Stat. c. 48, §§ 39.1-39.9 (1953). 
Itt. Rev. Strat. c. 62, §§ 1-32 (1953). 
“Try. Rev. Strat. c. 62, § 1 (1953). 

* Itt, Rev. Srat. c. 46, § 312 (Hurd 1917). 
* 306 Ill. 486, 138 N.E. 155 (1923). 
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exercise of the General Assembly police power, the Court held that those 
provisions which require employers “to pay [employees] for two hours 
time while exercising the right to vote,” violated the Constitutions of 
the United States and the State of Illinois. 

In 1933, the Illinois legislature re-enacted the statute and increased the 
penalty for its violation.’ In 1943, the legislature re-enacted the 1933 
statute without change.®* In 1955, the Illinois Supreme Court again held the 
law unconstitutional for approximately the same reasons.®® A petition for 
rehearing is pending. 

Public Aid. Illinois, like most of the states in the nation, has a fairly 
comprehensive system of public aid payments to the indigent. The Public 
Assistance Code of 1949,°° provides that “assistance and service for persons 
who are unable to provide themselves with a minimum standard of living 
compatible with decency and health is hereby declared to be a special matter 
of public concern and a necessity in promoting the public health and wel- 
fare. The principal aim in providing assistance and services shall be to aid 
those persons who can be so helped, to become self-supporting, and to adopt 
such standards that those persons who cannot become self-supporting may 
have the opportunity to maintain a decent and healthful standard of living.” 

The local governmental units throughout the state of Illinois administer 
the general assistance program formerly known as unemployment relief. 
Assistance may be provided in cash and may include, in addition, care, sup- 
port, service, medical or surgical care, nursing or board, care in a private 
institution, burial, and such other aid as the conditions may make necessary 
in each case. In order to be eligible a person must have been a resident of 
the state of Illinois for one year and a resident of the unit to which he 
applies for assistance for six months. The law provides that the father, 
mother, a person in loco parentis, children, brothers or sisters, are primarily 
responsible for the support of the indigent relatives and that the local gov- 
ernmental unit may recover from them such amounts as may be advanced 
as public assistance. 

The Illinois Public Aid Commission administers four other assistance 
programs, commonly known as the “categorical programs.” These are the 
Old Age Assistance Program, the Aid to Dependent Children Program, the 
Blind Assistance Program, and the Disability Assistance Program. All are 
partially supported by federal funds. 

Old Age Assistance. Persons who are in need and who have attained 
the age of sixty-five, resided in Illinois continuously for one year, have 
not made a voluntary or involuntary assignment or transfer of property 




































Iti. Rev. Stat. c. 46, § 17-15 (Smith-Hurd 1933). 
Tur. Rev. Stat. c. 46, § 17-15 (1943). 

* Heimgaertner v. Benjamin Electric Mfg. Co., — Ill.2d. —, — N.E.2d — (1955). 
“ Itt. Rev. Stat. c. 23, §§ 436-1-444-3 (1953). 
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for the purpose of qualifying for assistance at any time within five years 
prior to filing their application, and do not have sufficient resources available 
through contributions from responsible relatives, are eligible to receive old 
age assistance. 

The amount of assistance may not exceed the rate of $75 a month, 
except when additional sums are necessary to make available necessary 
treatment, care, and supplies required because of illness or disability. The 
amount of assistance granted a recipient is computed on the basis of an 
individual budget and all income realized by the recipient through any 
source whatever is deducted by the Commission in computing the amount 
of the cash grant. In determining eligibility for old age assistance, home- 
steads are not considered as a resource, but the state asserts a sixth class claim 
against such estate for moneys advanced in the event of death. The Com- 
mission also pays for funeral expenses up to $150 exclusive of and in addi- 
tion to reasonable amounts paid for burial space and cemetery charges. 

Aid to Dependent Children Program. The state provides assistance to 
dependent children, under the age of sixteen, or under the age of eighteen 
if in regular attendance at school, who are deprived of parental support or 
care by reason of the death, continued absence from home, or physical or 
mental incapacity of the parent, if he is living with certain specified relatives. 
No maximum grants are established by law for dependent children, the 
amount being determined by the Commission with due regard to the re- 
quirement and conditions of each individual case. The Aid to Dependent 
Children Law is extremely difficult to enforce because the eligibility re- 
quirements are susceptible to various forms of evasion and fraud. Collusion, 
desertions, and malingering are not uncommonly resorted to for the purpose 
of establishing an apparent eligibility and, in consequence, the program has 
been under close public and legislative scrutiny for many years. 

Blind Assistance. Blind persons who have resided in the state for one 
year or who have become blind while a resident of the state are eligible for 
receipt of blind assistance if they do not have sufficient income to provide 
a reasonable subsistence compatible with decency and health, have not made 
a voluntary or involuntary transfer of property for the purpose of qualify- 
ing for assistance at any time within the five preceding years, and are not 
a resident or patient of any municipal, county, state, or national institu- 
tion for the mentally ill or other governmental institution. 

A person is qualified as blind who has no vision or whose corrected 
vision is so defective as to prevent the performance of ordinary tasks for 
which eyesight is essential. No application for blind assistance is approved 
without a finding of blindness by a physician or optometrist. Such findings 
are subject to review by the State Supervising Ophthalmologist. Maximum 
amount of assistance is $65 a month subject generally to the same conditions 
as prevail in the Old Age Assistance Law. Blind assistance recipients must 
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submit to re-examinations of their eyes at least once every three years. They 
are entitled, upon death, to burial allowances similar to those in the Old 
Age Assistance Law. 

Disability Assistance. Disability assistance is the most recent category 
to be added to the public assistance code. Persons declared to be perma- 
nently and totally disabled, who are between the ages of eighteen and sixty- 
five, have resided in the state for one year, and who do not have sufficient 
income to provide a reasonable subsistence compatible with decency and 
health are eligible for benefits not to exceed $65 a month. 

Under the law, a person is considered to be permanently disabled if 
he has a physical or mental impairment, disease, or loss which is of a per- 
manent nature and which constitutes a total disability with respect to his 
capacity to perform labor or services in gainful employment or carry on 
other useful occupations or pursuits. The Commission has held in these 
circumstances that the loss of limbs or other serious physical impairment 
does not necessarily entitle an applicant to disability assistance if he is able 
to earn a living. Thus, the loss of an arm in the case of a professional man 
would not necessarily render him eligible for assistance whereas the loss 
of an arm of an applicant engaged in one of the skilled trades would be 
a sufficient justification for an award. In consequence, the administration 
of the disability assistance program has been difficult, involved, and occa- 
sionally confused. 

Licensing of Certain Trades and Occupations. For the protection of 
the general public the General Assembly has established certain procedures 
for the licensing of the practitioners of specified trades and occupations.®! 
The State Department of Registration and Education has authority to con- 
duct examinations to ascertain the qualification and fitness of applicants to 
exercise the trade and occupation for which the examination is held and to 
pass upon the qualifications of applicants for reciprocal licenses, certificates, 
and authorities. It also has authority to conduct hearings on proceedings 
to revoke or refuse renewal of licenses, certificates, and authorities of per- 
sons exercising the respective professions, trades, or occupations. Under the 
law, examining boards are established, generally consisting of representatives 
of the trade or occupation involved. Professions, trades, and occupations 
covered are veterinarians, horse shoers, architects, structural engineers, med- 
ical practitioners and midwives, embalmers, pharmacists, dentists, registered 
professional nurses, optometrists, barbers, beauty culturalists, public account- 
ants, land surveyors, and real estate brokers or salesmen. 

Section 60(c) of the law sets forth, at length, the procedure involved 
in the revocation or suspension of certificates. Attempts to revoke the cer- 
tificate or license of physicians and dentists under this section have been held 





* Tuy, Rev. Stat. c. 127, §§ 58.01-58.11, 60-61(a) (1953). 
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unconstitutional. In Schireson v. Walsh * it was held that the amendment 
of 1927 adding Section 60(c) to the Civil Administrative Code was invalid 
as applied to physicians in that it constituted an improper attempt to amend 
Sections 17 and 18 of the Medical Practice Act which provides for the pro- 
cedure of revoking or suspending a physician’s license. 

In Kalman v. Walsh ® it was held that Section 60(c) of the Civil Ad- 
ministrative Code was unconstitutional as applied to dental practitioners 
and dental surgeons since Section 7 of the Dental Surgery Act makes com- 
plete provision for the revocation or suspension of a license to practice 
dentistry and enumerates the causes therefor. 

Convict Labor. An act regulating the employment of convicts and the 
disposition of their products provides that the State Department of Public 
Safety shall attend to the disposition and distribution of all the products 
of the skill and labor of the convicts and prisoners.®** The primary purpose 
of the law is to avoid competition of products of convict labor with the 
products of free labor or the competition of such labor with free labor.®® 
The Department is prohibited from making any contract by which the 
labor or time of any prisoner or convict in any penitentiary or reformatory 
is contracted, let, farmed out, given, or sold to any person, firm, association, 
or corporation. All convicts are required to be employed for the state or 
in productive industries for the benefit of the state or for the use of public 
institutions owned or managed and controlled by the state. It is unlawful to 
sell or offer for sale within the state of Illinois any goods, wares, or mer- 
chandise manufactured or mined by convicts or prisoners of other states 
nor may such goods, wares, or merchandise be purchased or accepted in 
exchange by any agency of the state of Illinois. 

The Department of Public Safety in addition to assigning prisoners to 
the various types of labor provided for by Section 78 through 82 of the 
law may employ convicts and prisoners in the penal and reformatory insti- 
tions under its jurisdiction in working on the public roads or in crushing 
stones or preparing other road building materials at points outside the walls 
of the penal or reformatory institutions. The Department may also detail 
convicts or prisoners to work on public roads or on the preparation of road 
building materials for townships, road districts, or counties upon the written 
request of the Commissioner of Highways of any township in counties 
under township organization or the Commissioner of Highways or Boards 
of County Commissioners in counties not under township organization. 
Provision for payments to convicts for work performed is included in the 
law, although misconduct or the violation of the rules and regulations of 


* 354 Ill. 40, 187 NE. 921 (1933). 

*© 355 Ill. 341, 189 N.E. 315 (1934). 

“Tuy. Rev. Stat. c. 108, §§ 74-104 (1953). 

* People ex rel. Bowen v. Hughes, 370 Ill. 255, 18 N.E.2d 453 (1938). 
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the penitentiary or reformatory may result in partial forfeiture of money 
earned. 


CONCLUSION 


The laws dealing with labor organizations in Illinois are relatively few. 
There are no provisions concerning the regulation of internal affairs of labor 
unions, labor union dues, or political contributions. Employers and em- 
ployees are free to make closed shop, union shop, preference shop, main- 
tenance of membership, and check off agreements, or not, as they wish. 
There are no employer or employee unfair labor practices and the common 
law controls most labor-management problems. 

On the other hand, Illinois has a comprehensive series of laws, dealing in 
considerable detail, with many other problems of working men and women. 
Not all of these have been covered. But enough of them have been con- 
sidered to point to the conclusion that both systems—the paucity of legis- 
lation and the surfeit of legislation—work tolerably well. 

















THE TECHNIQUE OF LABOR- 
MANAGEMENT NEGOTIATIONS 


BY WILLIAM G. CAPLES AND 
ROBERT A. GRANEY * 


IN ORDER TO UNDERSTAND the technique of labor-management 
negotiations it is necessary that we consider the impact of the law on labor 
relations as well as the role of the negotiator. 

Although there has been general accommodation to the initial disloca- 
tion caused by the passage of the Wagner Act in 1935, the legal relation- 
ship between the company, usually a corporation, on one hand and the 
union on the other, still possesses a considerable degree of fluidity and 
dynamics. We know that legally the respective positions of the union and 
the corporation differ today from what they were yesterday and it is safe 
to predict that they will again be different tomorrow. 

Within this changing legal context we find the company and the union 
contending as to who is to manage an enterprise and as to how it is to be 
managed. The legally sanctioned right of unions to organize and bargain 
seems inevitably to induce conflict with the zealously guarded tradi- 
tional right of the company managers alone to manage. This contro- 
versy extends to the very core of the agreement which is produced by labor 
negotiations. The company, through its management, reluctantly agrees to 
a document which is restrictive in the areas of wages, hours, and working 
conditions, although leaving management free to act except as specifically 
restricted in the written agreement. The union, on the other hand, through 
its bargaining agents, seeks an agreement which is only permissive to the 
management and which submits any or all of management’s actions to the 
judgment of the union before or after action is taken. 


AREAS OF LABOR-MANAGEMENT CONFLICT 


The union may be said to have four primary objectives. These are: 
the security of the union as an institution, the denial to management of 
control of jobs, the attainment of maximum compensation, and the security 
of optimum working conditions for individual members. The management’s 


* WILLIAM G. CAPLES. Ph.B. 1930, Kenyon College; J.D. 1933, North- 
western University School of Law; Vice President, Inland Steel Com- 
pany. 


ROBERT A. GRANEY. Fordham University; LL.B. 1939, St. John’s 
School of Law; Assistant General Superintendent, Indiana Harbor 
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drives are also at least four-fold: control of cost, quality, quantity, and 
composition and direction of the work force. In our experience, conflict is 
certain where strong and unyielding opposition is shown to any or all of 
these drives. 

Into this controversy, and compounding its difficulties, come all of the 
broader problems of the corporation’s relationships with its employees 
and responsibilities to its shareholders. Other problems spring from the 
political nature of the union, along with the personalities and feelings of the 
negotiators. 

The philosophical questions of what is “fair” and “equitable” and 
“moral” are always present, and the concept of the agreement as a “moving” 
or “living” document is disturbing to those who consider stability and 
definiteness as matters of first concern. 


NATURE OF NEGOTIATIONS 


What is the nature then of labor-management negotiations—this union 
challenge to the status quo of management? The negotiation is certainly 
not a social occasion for the exchanging of pleasantries; it is a procedure 
in which compromise is reached through the balancing of opposed strengths. 
Only when this power is relatively equal and exercised with discrimination 
can there be constructive negotiation. 

Many factors affect the bargaining power of the parties in the nego- 
tiations. Among these factors are: the nature of the principal objectives 
sought, bargaining skill, financial resources, and membership loyalty. In 
final analysis the agreement is based on the costs, political and economic, of 
agreement or disagreement as those costs are evaluated by the contending 
parties. 

Because of the goals and objectives of the contending parties in nego- 
tiation they tend to play differing, although definite, roles. Management, 
because of its obligations to stockholders, customers, suppliers, and the 
general public, as well as to employees, usually takes predetermined and 
relatively fixed positions. 

This should not be surprising, for the views of most of those affected 
internally in the company, particularly customers, owners, suppliers, and 
employees, as the management understands them, have been carefully con- 
sidered in view of the economic realities. A compelling consideration is 
always the company’s competitive position. All of these considerations 
usually do not leave management much latitude of choice, and it therefore 
has little room in which to maneuver. This fact has much to do with its 
negotiating behavior, referred to as “steadfast” and “responsible” by man- 
agement people, and as “stubborn” and “unyielding” by those representing 
the union. 

The union, on the other hand, usually enjoys an affirmative and there- 
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fore a more flexible role. It is a political organization, without a multiplicity 
of responsibilities comparable to the company’s. It has only two main 
objectives—to satisfy its members and to establish the prestige of its leaders. 
One observer has remarked, “They’re not givers, but receivers, and receivers 
can always be flexible.” 1 As the receiver, it is possible to rationalize ex- 
orbitant demands as necessary for the purpose of bargaining inasmuch as 
retraction means little, costs nothing, and an initially extreme position makes 
the prospect of compromise attractive. 

One writer suggests still another characteristic which may disturb a 
labor-management relationship: 


“In all good faith, union leaders and management representatives may 
sit across the bargaining table and arrive at long-range agreements 
which are to guide their relationships. The next year those leaders may 
be gone. New leaders with new ideas, new objectives, new interests 
to serve appear on the scene. Their philosophies are different. They 
cannot agree with many of the things which had satisfied their prede- 
cessors. Or, as sometimes happens, the local leaders and their objectives 
remain fairly constant but new direction, dictated by changes of policy, 
comes from the national level and the local is obliged to follow the 
dictates of the parent union.” * 


This, then, is the setting and these are the circumstances under which 
labor-management negotiations take place. To come into this setting un- 


aware of its real nature is to invite disaster and to be incapable of rendering 
real service to either party. 

Whether negotiations will become a matter of cooperation, rather than 
conflict, at some time in the future is a question for debate in some scene 
far removed from the heat of negotiation. To be constructive, we must 
be both objective and realistic. 

Perhaps the suggestions of one writer for the strengthening of the 
collective negotiation process in industry will be helpful: 


“(1) The aim of collective negotiation should be to arrive at wages 
and other terms of employment acceptable to both parties for a given 
contract period. It cannot determine ‘fair wages.’ Efforts to settle the 
question of wages with finality or to meet ethical standards of ‘fairness’ 
are not likely to be rewarded because the standards vary with the 
observer. 

“(2) By taking a reasonable and supportable position at the outset of 
negotiations, management can win union respect, while meeting man- 
agement’s obligations to nonlabor groups. Flexibility based on inde- 


*Thompson, Human Relations in Collective Bargaining, Harv. Bus. Rev., March- 
April 1953, p. 116, 122. 

? Meeker, Today’s Problems in Labor-Management Relations, 23 Tenn. L. Rev. 
169, 170 (1954). 
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cision and opportunistic bargain-seeking may undermine union con- 
fidence in management and jeopardize essential company interests. 

“(3) Company profitability may render the task of reaching collec- + 
tive agreements with labor more difficult. A positive approach must be 
taken so that the union regards profits as a goal of its own interests as 
well as management’s.” § 


PREPARING TO NEGOTIATE 


Preparation for negotiation is a year-round activity. It should start 
immediately upon the signing of an agreement and look to the next nego- 
tiation. And occasionally a demand is gingerly made in current negotia- 
tions in the hope that it may eventually be accepted two or three nego- 
tiations in the future. 

At this point a word should be said about legal counsel. We believe 
that counsel is an integral part of the negotiating team and should be so 
considered at all stages. You may observe that this belief is apparent 
throughout this article. It should be noted that the authors, both of whom 
have legal educations, started in industrial relations with the traditional zeal 
of converts, believing lawyers had no proper place in negotiations. But with 
experience we have come to the opposite view. Legal counsel, to be effec- 
tive at negotiating time, must be brought in from the beginning of the 
preparations, and an orderly, planned procedure is essential if the prepara- 
tions for bargaining are to be adequate. 

A first negotiation and a subsequent negotiation are as different as a 
honeymoon and an anniversary trip after the parties have learned enough 
of each other to know how to live comfortably together. 


ATTITUDES OF THE NEGOTIATORS 


It would be folly in a first negotiation to underestimate the feeling of 
anxiety and urgency shared by a local bargaining committee and the union 
agent, particularly if the latter is not sophisticated and experienced. On the 
other side there is the apprehension of the management who feel not only 
deserted but actually betrayed by a lack of loyalty on the part of the mem- 
bers of the bargaining unit. These are delicate and sensitive feelings on 
both sides. The experienced and skilled negotiator will be attuned to this 
situation and will conduct himself in a manner so that the first negotiation 
will lay the foundation for harmonious future dealing and will not be a 
basis for dispute for years to come. 

The company negotiator, and management generally, should realize that 
men can be loyal to more than one person or organization and that loyalty 
to a union in no way denotes disloyalty to the company; that the union 
is the employee’s and to attack it as an entity can bring only a reaction of 


*Thompson, supra note 1, at 126. 
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defense and belligerency; that the employees felt a need that was unful- 
filled and hoped a union would fulfill it; and last, but not least, that nego- 
tiations always end and when they do both sides must continue to live and 
work together. 

Although we have never negotiated for a union, we believe the union 
negotiator would be wise, initially, to assume good, rather than bad, motives 
on the part of the management, and that for him to attack the management 
without cause can bring only a defensive and perhaps violent reaction. One 
of America’s leading executives recently commented on this problem as 
follows: 


‘ 


‘,.. one of the things that concerns me about some union activities 
is the deliberate attempt to drive a wedge between the employee and 
his company. Too often, unions have gone beyond the point of telling 
him that the union is a good thing, and far into the zone of trying to 
persuade him that his company is his natural enemy, never to be trusted 
or respected, actuated entirely by unworthy motives and managed 
exclusively by men who are stupid or dishonest or both. 

“In reality, the relationship between an employee, his union, and his 
company need not require him to make an exclusive choice. It is not 
naturally an ‘either-or’ relationship. Men have many loyalties, and I 
know of no reason why the same individual cannot be both a good 
union member and a good company man.” 4 


NEGOTIATION TECHNIQUE 


In one sense negotiations never really end, but for the purpose of this 
discussion we will assume that an agreement has been reached and signed. 
Both parties must now come to the realization that their ways of living 
have been changed. From here on they will be guided and inhibited by a 
set of rules or laws that they have acquiesced in through that process known 
as collective bargaining. Management’s conduct during, and in preparation 
for, the bargaining negotiations are all-important, and based upon our ex- 
perience we make the following recommendations: 


(1) The bargaining team should have one key man as the principal 
negotiator. He can be any of a number of persons, such as a 
plant manager, a staff man, an operating superintendent, or any- 
one familiar with company policy and operating practices and 
problems. Most commonly he is the person charged with top 
responsibility for labor or industrial relations matters. In a large 
operation he is usually from the staff, but in a smaller operation 
he is apt to be the operating head. The negotiator needs certain 
information and skills which he may have himself or which can 
be supplied by others. These include: 


* McCaffrey, The “Big Three” Problems in Labor Relations, The Management 
Review, January 1955, pp. 12, 13. 








are: 


(2) 
(3) 
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(a) history of the union and its policies derived from its con- 
stitution, convention minutes, and the written or spoken 
word of its officers; 

(b) wage rates and rating methods used locally by all industries 
and nationally in the same industry; 

(c) personnel practices of the industry; 

(d) insurance coverages, rates, and rating methods; 

(e) pensions, types and methods of financing; 

(f) the legal compulsion and implications of the bargaining; and 

(g) sufficient knowledge of the union’s economic demands to 
interpret their effect on the company. 

In light of the information needed and other considerations, the 

team may include any number of people from one to a dozen or 

more. 

The chief negotiator should be principal spokesman and direct 

strategy and tactics. 

Negotiations should be conducted with dignity and without pro- 

fanity or reference to personalities. We have found the “man 

who isn’t or wasn’t there” technique useful, that is, describing 
hypothetical situations using facts each side is familiar with to 
illustrate points. 


FOLLOW-UP STEPS 


Whether you use methods such as these or not, you eventually will 


(1) 
(2) 


(3) 


wind up with a contract. In many ways your work will have just begun. 
Follow-up steps which we use at this phase, and which we have found useful 


Print the agreement and arrange to have its terms communicated 
to all employees. 

Conduct supervisory conferences to explain the new agreement. 
A contract will not work unless your supervisors understand and 
follow it. It is impossible to overemphasize the importance to 
future negotiations of getting supervisors to understand the cur- 
rent agreement. One of the most important tests of an agreement 
is whether it can be administered. Only with real understanding 
on the part of supervisors can they properly evaluate the agree- 
ment and anticipate problems for their particular operation. This 
understanding is especially important in resolving difficulties 
which arise over language used in the agreement. 

Assemble all of the records and notes made during negotiations 
into a permanent file. Such a record is invaluable to refresh 
memory during the life of the agreement and in any grievance 
and arbitration proceedings which may arise from differences in 
interpretation. 


In our company, in addition to the negotiation and administration of 
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agreements, the Industrial Relations Department is charged with the con- 
tinuing duty of: 


(1) Reading and analyzing the public statements of union leaders. 

(2) Reading and analyzing the proceedings of union conventions. 

(3) Following trends in collective bargaining through labor services, 
the daily press, trade association publications, bargaining con- 
tracts of other companies, and general literature on the subject. 

In a smaller company some one person or the legal counsel should be as- 
signed this responsibility. 


CONTRACT REVIEW 


At least six months before the terminal date of your contract a com- 
mittee should be set up to review the contract, clause by clause. This com- 
mittee should be composed of operating people who have lived with the 
contract and know the parts of it that hinder the operation and frustrate 
the operators, the staff personnel who help administer the agreement, and 
others who may be on the negotiating team. 

This committee should carefully review each section of the contract, 
the principal causes of grievances, and each arbitration arising under it. 

There should be a complete understanding on the committee of the 
requirements of the operators and the limitations of the negotiators in view 
of the realities and political and power implications of a given relationship. 

The committee should also consider problems relating to management 
of the business, maintenance of discipline, and matters of local and national 
union policy. The conclusions and recommendations of the committee 
should then be submitted to top management. There are usually two cate- 
gories of “demands”: those which are merely desirable and the “musts.” 
Failure to obtain the “musts” ordinarily means taking a strike. 

It is sound technique to sort out the desirable from the necessary before 
entering what may be the emotional and heated atmosphere of the bargain- 
ing itself. It is also most important to have top management informed about 
the issues and conditioned for possible consequences. 

The points the negotiators are authorized to ask for should be drafted 
in the form of “demands” and the alternate positions on each “demand” 
should be written out. 


NEGOTIATORS’ GUIDE 


Often renegotiation is the only way to clear up conflicting interpreta- 
tions and attitudes and this should be borne in mind in recommending com- 
pany positions in negotiations. In order to illustrate the solution to some 
of these problems we have prepared a type of negotiators’ guide to a 
typical contract. It will indicate the nature of the comments which may 
come out of the study committee’s investigation and preparation. 
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The “ ‘A’ Recommendations” should be regarded as negotiating posi- 
tions which the company will maintain to the point of a strike. Where a 
strike is authorized on them by higher management no change will be 
made. If no strike is authorized they will be modified as circumstances of 
the bargaining may warrant. (Article and Section numbering is arbitrary.) 
Excerpts from the negotiators’ guide follow. 


“A” RECOMMENDATIONS 
Article 2—Wages 


Section I. This section sets forth the tests which an arbitrator may use 
to determine if an incentive plan, installed by the company, is an equitable 
plan. The language is ‘fuzzy’ and subject to misinterpretation. Accord- 
ingly, different arbitrators may submit awards in direct conflict. Since 
different interpretations can be given to the language, it could result in 
arbitrators setting rates in random fashion and thus upset the entire com- 
pany rate structure. 

Substitute language (which in the guide would appear here) has been 
prepared for this section which would cure this problem. 


Article 8—Hours of Work 


Section 1. This section provides that the company will determine the 
the daily and weekly work schedule. The section also provides certain 
restrictions on the company which completely nullify the company’s right 
to determine the daily and weekly schedules. It is imperative that the com- 
pany have flexibility in determining schedules for its employees. 

Accordingly, substitute language has been prepared which, if accept- 
able to the union, will authorize the company to have the sole prerogative 
of establishing schedules for its employees. (Substitute language would 
follow.) 


Article 7—General Provisions 


Section 5. The union has indicated a desire to further restrict manage- 
ment in its right to change certain existing practices. 

While the present clause limits management, it is less troublesome than 
similar clauses in the agreements of our competitors. 

Further restrictions imposed on management could result in great harm. 
This expressed desire on the part of the union should be resisted. (Here 
would be shown the competitors’ clauses to illustrate the differences.) 

















Article 10—Severance Allowance 






Section 1. To date there has been no case where an employee has re- 
quested severance allowance. 
A review of the language in this article discloses that certain changes 
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must be made because the section provides that an employee is not entitled 
to severance allowance if he is entitled, by seniority, to a job in another 
department, and this is in direct conflict with another section of the agree- 
ment which provides such employee may not use seniority as a basis for 
securing an occupation in another department. 

Language is prepared (which would follow) for the purpose of clarify- 
ing this article and making it conform. 


“B” RECOMMENDATIONS 


The following suggested changes are of the type not deemed as im- 
portant as changes suggested above. They are recommended for the pur- 
pose of obtaining clarity in the agreement rather than changes in substance; 
to facilitate administration of the agreement both by supervision and by 
better understanding on the part of employees. These changes are to the 
advantage of both union and management. 


Article 2—Wages 


Section 3. It has been a practice for the company to change a job 
description or classification, or both, even though new duties, being de- 
scribed, do not result in a change in job class. This practice has been re- 
duced to writing and it is suggested that we endeavor to get agreement to 
make such language a part of the new agreement. This section requires 
the company to classify and describe an occupation. Thereafter, such 
description and classification is presented to the union grievance com- 
mitteeman. It is believed necessary that agreement be reached with the 
union so that an interim rate may be paid for an occupation being per- 
formed while the description and classification is being developed. 

Necessary language has been prepared and appears here. 

Section 4. This present section requires the company to wait a maxi- 
mum of 30 days prior to installation of a job after presentation of the job 
description and classification to a grievance committeeman, in order that 
he may study such occupation for the purpose of determining whether to 
reject or agree to the classification. It would be desirable if agreement 
could be reached with the union, so that the job could be installed imme- 
diately after presentation to the grievance committeeman. (Prepared lan- 
guage for this purpose would follow.) 


Article 8—Hours of Work 


Section 2. This section provides that certain union officials and assistants 
receive credit for hours of work when excused for attending to union busi- 
ness. Since the intent and the practice is to give such credit only when 
such officials and assistants are engaged in business with the company, it is 
believed desirable that this be so stated. Some misunderstanding has arisen 
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from time to time over this question and language (which would follow) 
has been prepared which it is believed will clear up this area of possible 
dispute. 

Section 3(d). The agreement provides that double time will be paid for 
hours worked on one of the enumerated holidays. Since it has been a prac- 
tice to pay double time for hours worked on the day the holiday is ob- 
served, rather than on the actual holiday date, it is suggested that this be 
so stated in the new agreement with language similar to the following: 


“When the holiday falls on Sunday and is observed on Monday, 
double time will be paid for all hours of work performed on the day 
the holiday is observed.” 


With management and supervision informed and alert, a negotiating 
team is ready factually and psychologically for the bargaining sessions after 
this review and definition of authority. 


SUGGESTED GUIDES FOR NEGOTIATORS 


Volumes have been written on the subject of management strategy in 
negotiations and it is not the purpose of the authors of this article to over- 
simplify the task. We do believe, however, that the negotiators will be 
most effective if they are careful to observe several guides. These are not 
rules or policies so much as they are suggestions which almost any experi- 
enced negotiator would follow. 


1. Management strategy should be reduced to writing prior to 
negotiations and each member of the negotiating team should 
have a written copy and an understanding of the strategy. 

Since the agreement reached must be lived with and administered 

by the operating organization, always have operating or “line” 

personnel on the negotiating team. 

3. It is preferable that only one member of the negotiating team be 
vested with authority to make management decisions for the 
company. His authority should be sufficient so he may, if the 
need arises, make decisions at the bargaining table. 

4. The negotiating team should conduct itself in such manner that 

union negotiators will feel they are being treated as equals. 

Do not adopt positions or demands, even for the purpose of 

maneuvering or trading, which you do not believe to be reason- 

able and morally defensible. 

6. Simple language is the best vehicle of expression in negotiation. 
Formal, legalistic expressions may create suspicion as to manage- 
ment intent, but agreement once made should be reduced to writ- 
ing by counsel. 

7. Less emotion and more reason increase the quality of negotia- 

tions. Both sides have a job to do which is not a question of 

personality. 


nm 
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8. Prepare a factual basis for refusing any union demand and give 
illustrations, if possible. 

9. Prepare a factual basis for each demand and give illustrations 
if possible. 

10. Don’t agree if you don’t mean to carry through. 

11. Don’t agree on any part of the agreement separately. Agree ten- 
tatively as you go along with the understanding that nothing is 
binding until the entire agreement is reached. 

12. Reduce any tentative agreement to writing immediately. Post- 
ponement is likely to lead to additional disputes. 

13. Positions labeled by the negotiators as final must be meant and 
maintained. 





UNIVERSITY OF ILLINOIS 


Law forum 


SUMMER 


NUMBER 2 





VOLUME 1955 





The student section of the Law Forum is the responsibility of the Board of Student 
Editors of the College of Law. 





BOARD OF STUDENT EDITORS 


Watter R. Peirson 
Editor-in-Chief 


GerorceE M. CHANDLER 
Associate Editor 


Mahlon L. Bishop 
Robert D. Brodt 
Robert L. Broverman 
Alvin Bush 

Robert M. Culbertson, Jr. 
David DeDoncker 
Alvin Domash 

John C. Feirich 
Jerome D. Fireman 
Ronald M. Glink 
June M. Helmig 
Donald A. Henss 
Dale H. Hoscheit 


Stuart N. GREENBERGER 
Associate Editor 


Donald S. Jaffe 
Thomas W. Mapp 
Robert D. McKnelly 
John W. Metzger 
Donald P. Moore 
Ernest J. Nassos 
Leonard E. Newman 
George M. Platt 
Hestin L. Richards 
Russell L. Sohn 


‘George J. Van Emden 


Philip H. Ward, Jr. 
John W. Wardell 


James L. Wilder 





CONTENTS 


NOTES 
PAGE 
A Uniform Arbitration Act for Illinois?..................02 eee 297 
COMMENTS 
ene Tinh eT is kde xd hind es ewhncewenkivsasadeeares’s 312 
RECENT DECISIONS 
CORPORATIONS—Election of Corporate Directors for Staggered 
Terms Held Unconstitutional (Wolfson v. Avery, Ill. 1955)... 316 
CORPORATIONS—The Veto Power by Pre-Incorporation Con- 
crnce (Aine TOPO, TRS OES) oo sca vecceneeeveownsins es 323 
FEDERAL ESTATE TAX—Deduction of Conditional Charitable 
Bequest Disallowed (Commissioner v. Estate of Louis Stern- 
ORE: SIE WO es cee cetgetedectaes sab enaaveetessa teens 326 
LABOR LAW—Pre-emption of the Field by Federal Legislation 
(Weber v. Anheuser-Busch, Inc., U.S. 1955). ..... cc ee ween eee 332 


LABOR LAW-—Suit by Union on Behalf of Employees (Ass’n of 
Westinghouse S. Emp. v. Westinghouse E. Corp., U.S. 1955).. 336 


PARTITION—Apportionment of Plaintiff's Attorney’s Fees in 
Partition Suits (O’Malley v. Walker, Ill. 1955)..........00 00. 340 


PROPERTY TAXATION—Classification for Purposes of Equali- 
zation of Assessments by the Board of Review (Budberg v. 
Commnty OF SN, Sie IT oo oni ce venenrncnssienenses 343 


QUO WARRANTO-—Injurious Competition Held to Vest Private 
Citizen With Necessary Interest to Challenge Ultra Vires Acts 
of a Corporation (People ex rel. J]. H. Anderson Monument Co. 
vw. Rosebel Constery CO., GB. 8954) «5 cone scadccwcsiccencses 347 


TORTS—Child’s Right of Action for Loss of a Parent’s Consortium 
(Einnae SII ik ios cir cervedinenseweneenids 351 











Notes 


AA UNIFORM ARBITRATION ACT 
FOR ILLINOIS? 


In the past fifty years the increasing complexity of business relations 
has underscored the inadequacies of the judicial machinery provided for 
the settlement of business problems. Costly litigation,! full dockets,? and 
the businessman’s desire to avoid legal complications has resulted in an ex- 
panded use of arbitration for the settlement of labor-management, civil, and 
commercial disputes.3 

However in many states, including Illinois, the practice of arbitration 
is little used, strait jacketed by a judicial dogma that arbitration “ousts the 
courts of jurisdiction.” * This concept, developed in the 17th century for 
an agrarian society, has been appropriated by some American courts with- 
out an examination of its intrinsic value and applied in our present age of 
dynamic commercialism. Karl Llewellyn® must have been aware of the 
danger of blindly applying established rules to a changing situation when 
he said: 


“ 


. categories and concepts, once formulated and once they have 
entered into the thought process, tend to take on an appearance of 
solidity, reality and inherent value which has no foundation in experi- 
ence. .. . It is peculiarly troublesome in regard to legal concepts, be- 
cause of the tendency of the crystallized legal concept to persist after 
the fact model from which the concept was once derived has dis- 
appeared or changed out of recognition.” 


In August 1954, the Conference of Commissioners on Uniform State 
Laws adopted a proposed Uniform Arbitration Act,® which, if adopted, 
would substantially alter existing Illinois law and practice. It is the purpose 
of this study to discover whether such a change is desirable. 


*See Sturges, Commercial Arbitration or Court Application of Common Law Rules 
of Marketing?, 34 Yate L.J. 480 (1925); Korzenik, Contested Breach of Contract Suits, 
4 Ars. J. 171 (1949) (effect of litigation on pressing of claims). 

?In Chicago a claimant demanding a jury trial must wait three and a half years 
to be heard. On October 23, 1952, the Chicago press reported a backlog of 52,000 cases 
in County, Circuit, and Superior Courts. This illustrates the maxim that justice delayed 
is justice denied. 

®>Domke, Arbitration, 28 N.Y.U.L. Rev. 835 (1953). 

* The phrase originated in Kill v. Hollister, 1 Wills 129, 95 Eng. Reprint 532 (1746). 

5Llewellyn, A Realistic Jurisprudence—The Next Step, 30 Cor. L. Rev. 431, 453 
(1930). 

*See Pirsig, Toward a Uniform Arbitration Act, 9 Ars. J. (n.s.) 115 (1954). This 
act should not be confused with the uniform arbitration act adopted in 1924 and subse- 
quently withdrawn. 
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HISTORICAL DEVELOPMENT 


Arbitration is not new;’ indeed, it antedates our own formal legal sys- 
tem.’ In England arbitration flourished among the trade guilds and trade 
fairs of the 13th and 14th century.” These guilds developed a “fair law” to 
settle disputes according to the custom of the traders. The principles and 
practices developed in these guild systems formed the foundation upon 
which the law merchant was built. Through the law merchant these prac- 
tices settled into rules which the courts incorporated into the common law.'° 


Common-Law Rule of Revocability 


In 1609, Lord Coke by way of dictum in Vynior’s Case," stated that 
submissions or agreements to arbitrate are revocable at the pleasure of either 
party at any time before the award is made. Although currently there is a 
dispute as to whether Lord Coke’s dictum accurately stated the prior law,’? 
his contemporary judges and text writers accepted the decision unques- 
tioningly. Their habitual incantation of the doctrine firmly imbedded it in 
the common law. 

It should be noted that Vynior’s Case assigned no reason for refusing 
to enforce agreements to arbitrate. This deficiency was remedied fifty-five 
years later in Kill v. Hollister.% There the court in giving the doctrine its 
present window dressing said, “. . . agreements to arbitrate future disputes 
are void as ousting the court of jurisdiction.” Writers searching for an ex- 
planation of Kill v. Hollister point out that the case was decided in an era 
when the emoluments of the judges depended mainly upon fees paid by 
litigants. It is small wonder, they note, that the judges were jealous of their 
jurisdiction and looked with disfavor upon any limitation of their power.’* 


"Mythology records one of the first and probably the most famous of awards. 
Upon Mt. Ida the royal shepard Paris had the unwelcome task of deciding the dispute 
concerning the competing claims of Juno, Pallas Athene, and Venus for the prize of 
beauty. Kellor, AMERICAN ARBITRATION (1948). 

®See Bell, TREATISE ON THE LAW oF SCOTLAND 1 (2d ed. 1877); Wolaver, The His- 
torical Background of Commercial Arbitration, 83 U. Pa. L. Rev. 132 (1934). 

®See Brentano, History and Development of Guilds 39 (1870); Wolaver, The His- 
torical Background of Commercial Arbitration, 83 U. Pa. L. Rev. 132 (1934). 

* Kellor, ARBITRATION AND THE LEGAL PROFESSION 3 (1951). 

™4 Coke, Part VIII 80 (1609). 

2 Sayre, Development of Commercial Arbitration Law, 37 Yate L. J. 595 (1928) 
(Coke was right); Cohen, CoMMERCIAL ARBITRATION AND THE LAW 84-93 (1918) (Coke 
was wrong). 

* 1 Wills 129, 95 Eng. Reprint 532 (1746). The report of the case is extremely brief 
covering only 11 lines. See Cohen, ComMeERcIAL ARBITRATION AND THE Law 153 (1918). 

* Park Construction Co. v. Independent School District, 209 Minn. 182, 296 N.W. 
475 (1941); Kellor, ARBITRATION AND THE LEGAL ProFession 5 (1951); Rosenbaum, Com- 
mercial Arbitration in England, Buttetin XII, AMERICAN JupICATURE SoclETY 19 (1916). 
But cf. Sayre, Development of Commercial Arbitration Law, 37 Yate L. J. 595 (1928). 
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Commenting on the situation Judge Hough pointed out, “A more unworthy 
genesis cannot be imagined.” '® 

However unworthy the genesis, the rule nevertheless remained the law 
in England until modified in 1855 by Scott v. Avery,!® the last important 
case on revocability. In that case the House of Lords decided that an 
agreement specifying arbitration as a condition precedent to an action at 
law was not void as ousting the court of jurisdiction. The case questioned 
the reliability of the older rule, but in deference to precedent refused to 
squarely overrule it. Subsequent English decisions and the Arbitration Act 
of 1899,17 finally laid the doctrine to rest in England after what some com- 
mentators have labeled two and a half centuries of “inveterate error.” 1% 

While the English courts were in the process of correcting their error, 
the decisions and precedents stemming from V ynior’s Case became the guide 
for American legal arbitration. Today their effect can still be felt in Illinois. 


COMMON-LAW ARBITRATION IN ILLINOIS 


The Agreement 


At the present time in Illinois, statutory as well as common-law arbi- 
trations are permissible.1® Under each system there are two general classes 
of agreements, namely agreements to arbitrate disputes which may arise 
between the parties in the future and agreements to arbitrate existing con- 
troversies. The former are commonly called future dispute agreements, 
while the latter are designated as submission agreements.”° 

A submission agreement is a contract, and the general rules of the law 
of contracts concerning offer, acceptance, and consideration must be met.?2 
There is no special form prescribed for a submission agreement. It may be 
oral as well as written,?? but an oral modification will not be allowed to 
impeach a written submission.”* 

Any party competent to make a contract may submit to a common- 
law arbitration. This includes municipal as well as business and non-profit 


* United States Asphalt Refining Co. v. Trinidad Lake Petroleum, 222 Fed. 1006 
(1915). 

*5 H. L. Cas. 811, 10 Eng. Reprint 1121 (1855). 

52 & 53 Vict. Ch. 49. 


** Judge Maude originated the phrase in Northampton Gas Light v. Parnell; 15 
C.B. 630, 139 Eng. Reprint 572 (1855); Cohen, CoMMERCIAL ARBITRATION AND THE Law 
17, 57 (1918); Kellor, ARBITRATION AND THE LEGAL PROFESSION 16 (1951). 


* Low v. Nolte, 16 Ill. 475 (1855) (invalid statutory submission may be enforced 
at common law). 

See Sturges, COMMERCIAL ARBITRATION AND Awarps 45 (1930). 

Td. at 217. 

White Eagle Laundry Co. v. Slawek, 296 Ill. 240, 129 N.E. 753 (1921); Koon v. 
Hollingsworth, 97 Ill. 52 (1880); Smith v. Douglass, 16 Ill. 34 (1855). 
** Wechsler v. Gidwitz, 250 Ill. App. 136 (1st Dist. 1928). 
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corporations.2* Generally, an agent does not have the power to bind his 
principal to arbitration unless special authority to enter into a submission 
has been given.*> Similarly, administrators or executors have no authority 
to submit a claim against the estate to arbitration, and a judgment rendered 
pursuant to such an agreement is void.?® However, an attorney at law does 
have the power to submit a pending action to arbitration.** 

In Illinois, common-law agreements to arbitrate existing as well as 
future disputes are revocable.** In effect this means, (1) that an agreement 
to arbitrate cannot be pleaded in defense to an action or suit brought by 
one party against the other upon a matter covered in the agreement, and 
(2) that by due notice of revocation one party can terminate the powers of 
the arbitrator.”° 

Although the revocability rule is well recognized in Illinois, it should 
be noted that its application is limited to arbitration agreements. Categorical 
distinctions have been created between agreements to arbitrate and other 
clauses and provisions which also provide for the settlement of future and 
existing disputes. 

As a result, agreements to submit to appraisals are generally held to 
be irrevocable.2° The distinction most frequently advanced is that arbitra- 
tion presupposes a controversy to be settled whereas an appraisement is to 
prevent or preclude a controversy.’ The same reasoning has been applied 
to architect and engineer clauses in construction contracts,®? future dispute 


*'White Star Mining Co. v. Hultberg, 220 Ill. 578, 77 N.E. 327 (1906) (private 
corporation); Shawneetown v. Baker, 85 Ill. 563 (1877) (municipal corporation needs 
ordinance or resolution of corporate authorities). 

** Macdonald v. Bond, 195 Ill. 122, 62 N.E. 881 (1902); Ingraham v. Whitmore, 
75 Ill. 24 (1874) (commission merchant has no authority from agency to make sub- 
mission that is binding on principal). The agent is individually liable. Michigan Cent. 
R.R. Co. v. Gougar, 55 Ill. 503 (1870). 

*° Clark v. Hogle, 52 Ill. 427 (1869); Reitzell v. Miller, 25 Ill. 53 (1860). But cf. 
Casstevens v. Casstevens, 227 Ill. 547, 81 N.E. 709 (1907) (heirs made binding arbitration 
to divide estate between themselves). 

* White Eagle Laundry Co. v. Slawek, 296 Ill. 240, 129 N.E. 752 (1921). 

**Paulsen v. Manske, 126 Ill. 72, 18 N.E. 275 (1888) (filing suit before award 
rendered, sufficient revocation); Ingraham v. Whitmore, 75 Ill. 24 (1872); Aldrich v. 
Aldrich, 260 Ill. App. 333 (1st Dist. 1931) (in absence of contrary stipulation death of 
party before award revokes submission). 

See Sturges, COMMERCIAL ARBITRATION AND Awarps 43 (1930). 

*° Sebree v. Board of Education, 254 Ill. 438, 98 N.E. 931 (1912); Norton v. Gale, 
95 Ill. 533 (1880) (notice and opportunity to be heard not necessary). 

* Cocalis v. Nazlides, 308 Ill. 152, 139 N.E. 95 (1923); Sebree v. Board of Educa- 
tion, 254 Ill. 438, 98 N.E. 931 (1912). 

The court’s distinction appears to hinge on a stilted definition of the term “dispute.” 
It is only when a disagreement exists that an appraisement seems necessary. See Sturges, 
COMMERCIAL ARBITRATION AND Awarps 18 (1930), for a critical analysis of this distinction. 

2 Young v. Wells Glass Co., 187 Ill. 626, 58 N.E. 605 (1900) (notice and an oppor- 
tunity to be heard necessary); McAuley v. Carter, 22 Ill. 53 (1857); Crilly v. Phillips 
Rinn Co., 135 Ill. App. 198 (1st Dist. 1907). These clauses usually provide that the 
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provisions in the bylaws of trade associations,** and in the articles of mem- 
~ bership in mutual aid and benefit associations.** To be effective, however, 
these clauses must expressly specify that the acquisition of the architect’s 
or engineer’s certificate, or that the holding of an appraisal, is a condition 
precedent to the right of any party to bring suit under the contract.*® 


Procedure 


Unlike appraisers, arbitrators are required to hold hearings and to afford 
the parties an opportunity to present evidence.®® All the arbitrators ap- 
pointed by the submission must be present to hear the evidence.*” If nothing 
is said in the agreement, the parties’ attorneys have a right to appear before 
the arbitrators.®* 

The arbitrators may establish their own rules of evidence, but they 
cannot refuse to hear relevant testimony. It is within their discretion to 
weigh the facts and to determine the law. There is no appeal from a 
decision concluded without fraud where it is made within the scope of the 
arbitrator’s authority.®® 

The award need not be in any special form, but it must be certain, 
complete, and final.#° The common law does not compel arbitrators to 
assign reasons for their decisions.*1 Once the award is rendered the arbi- 
trators are “functi officio.” Their power is gone and they can neither amend 
nor revoke their award.*2 In the same manner, once the award is made 


architect or engineer must issue a certificate stating that the building has been completed 
according to the specifications in the contract. For general conditions, see Blake, Law 
OF ARCHITECTURE AND BuiLpinc, Appendix 291 (1925). 

* Pacaud v. Waite, 218 Ill. 138, 75 N.E. 779 (1905); Pitcher v. Board of Trade, 
121 Ill. 412, 13 N.E. 187 (1887); People v. Board of Trade, 45 Ill. 112 (1867) (member 
expelled). 

* Railway Passenger and Freight Conductors Ass’n v. Robinson, 147 Ill. 138, 35 
N.E. 168 (1893); Great Hive Ladies of the Modern Maccabees v. Hodge, 130 Ill. App. 1 
(3d Dist. 1906) But cf. People ex rel. Keefe v. Woman’s Catholic Order of Foresters, 
162 Ill. 78, 44 N.E. 401 (1896) (where controversy involves a money claim, requirement 
of appeal from lower to higher tribunal within order may be disregarded). 

* Birmingham Fire Ins. Co. v. Pulver, 126 Ill. 250, 18 N.E. 804 (1888); Coey v. 
Lehman, 79 Ill. 173 (1877); Farmers Mut. Fire and Lightning Ins. Co. v. Lecroy, 91 
Ill. App. 41 (4th Dist. 1900). 

*® Vessel Owner’s Towing Co. v. Taylor, 126 Ill. 250, 18 N.E. 664 (1888); Ingraham 
v. Whitmore, 75 Ill. 24 (1872) (ex parte award void). 

Smith v. Smith, 28 Ill. 56 (1862). 

* Stone v. Baldwin, 226 Ill. 338, 80 N.E. 890 (1907); Wechsler v. Gidwitz, 250 IIl. 
App. 136 (1st Dist. 1928). 

*® Sherfy v. Graham, 72 Ill. 158 (1874); Root v. Renwick, 15 Ill. 463 (1854). 

“Ingraham v. Whitmore, 75 Ill. 24 (1874); Burrows v. Guthrie, 61 Ill. 70 (1871) 
(must be capable of being reduced to certainty). 

“ Pulliam v. Resoneau, 33 Ill. 375 (1864); Root v. Renwick, 15 Ill. 463 (1854). 
“Tucker v. Page, 69 Ill. 179 (1873). 
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the parties to the submission lose their common-law right to revoke. ~The 
award is binding even though a judgment cannot be entered directly upon 
it.“4 A separate action prosecuted through to judgment is required before 
the award becomes effective.* 

After the rendition of an award every reasonable intendment will be 
allowed for the purpose of sustaining it.‘ There are only four grounds for 
which an award may be vitiated. They are fraud, partiality, misconduct, 
and a mistake common to all the arbitrators.47 Mere error, whether of law 
or fact, will not be a ground to set it aside, but it may be reformed to con- 
form to the award actually made.*® 


STATUTORY ARBITRATION IN ILLINOIS 
The Agreement 


The present Illinois arbitration statute was enacted in 1917.*° It recog- 
nizes the validity of written submissions made by any party possessing legal 
capacity. The statute specifically modifies the common-law rule of “revoca- 
bility” by providing that “. . . submission to arbitration shall, unless a con- 
trary intention is expressed therein, be irrevocable.” °° 

In White Eagle Laundry Co. v. Slawek,®' the constitutionality of the 
statute was affirmed. The court in holding that the statute was permissive 
and not mandatory said, “There is no constitutional provision against the 
settlement of controversies out of court or the submission of them to the 
judgment of arbitrators who may be agreed upon by the parties.” 5? This 
decision established the legal validity of agreements to arbitrate existing dis- 
putes. It remained to be determined whether the court would accord sim- 
ilar treatment to future dispute agreements. 

The question was squarely raised and answered in the negative by the 


“Smith v. Douglass, 16 Ill. 34 (1855); Osgood v. Poole, 165 Ill. App. 63 (2d Dist. 
1911). 

“ Moody v. Nelson, 60 Ill. 229 (1871); Low v. Nolte, 15 Ill. 368 (1854). 

* Macdonald v. Bond, 195 Ill. 122, 62 N.E. 881 (1902) (sue on common counts) ; 
Stearns v. Cope, 109 Ill. 340 (1884) (action on bond). 

“Haywood v. Harmon, 17 Ill. 477 (1886); Merritt v. Merritt, 11 Ill. 565 (1850). 

“Stone v. Baldwin, 226 Ill. 338, 80 N.E. 890 (1907); Seaton v. Kendall, 171 Ill. 
410, 49 N.E. 561 (1898); Moshier v. Shear, 102 Ill. 169 (1882) (conversation of one of 
three arbitrators with prior arbitrator, misconduct); Sherfy v. Graham, 72 III. 158 (1874); 
Smith v. Smith, 28 Ill. 56 (1862) (arbitrator so drunk as to be non compos mentis, 
misconduct). 

*Sherfy v. Graham, 72 Ill. 1 58(1874); Pulliam v. Rensoneau, 33 Ill. 375 (1864) 
(reformation only when mistake occurs in making draft of award). 
“Tit. Rev. Stat. c. 10, § 1-18 (1953). 
* Itt. Rev. Stat. c. 10, § 3 (1953). 
296 Ill. 240, 129 N.E. 753 (1921). 
Id. at 245, 129 N.E. at 755. 
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court in Cocalis v. Nazlides.5 In that case suit was brought to recover 
liquidated damages for breach of an executory contract which called for 
arbitration of future disputes. The court denied recovery, holding that “An 
agreement that any dispute that may arise under it shall be submitted to 
arbitration, by which the individual citizen renounces his right to resort 
to the courts provided by the constitution for redress of grievances . . . is 
void,” 54 

It is difficult to ascertain the true import of the language used in the 
Cocalis case. If the language is followed to its logical extreme, it would 
seem that the court is in effect saying that any act drafted by the legislature, 
providing for the arbitration of future disputes, is unconstitutional. This is 
an extreme view and one that has neither logic nor authority to commend it. 
Fifteen states 55 and the United States ®* have enacted statutes establishing 
the legal validity of future dispute agreements and not one law has been 
declared unconstitutional. In sustaining the constitutionality of the New 
York Act Justice Cardozo said, 


“The ancient rule, with its exceptions and refinements, was criticized 
by many judges as anomalous and unjust... . The judges might have 
changed the rule themselves. ... No one would have suspected that in so 
doing they were undermining a jurisdiction which the Constitution had 
charged them with a duty to preserve. Not different is the effect of like 
changes when wrought by legislation.” 57 


In light of these authorities it is likely that the present court would 
view the language in Cocalis as merely clothing the antiquated “ouster” 
theory with a new and modern garb.*8 

Another problem of considerable importance is whether the statute 
applies to labor-management agreements. In 1895 a special labor statute was 
passed in Illinois, which provided that the parties could avail themselves of 
the Department of Labor for mediation and arbitration.5® However, the 
statute is purely permissive, and it contains no provisions which make arbi- 
tration agreements binding upon the parties. In 1917 the present “general” 
arbitration statute was enacted making agreements to arbitrate existing dis- 
putes enforceable. 


308 Ill. 152, 139 N.E. 95 (1923). 

Td. at 158, 139 N.E. at 98. 

* New York (1920), New Jersey (1923), Massachusetts (1925), Oregon (1925), 
California (1927), Louisiana (1928), Pennsylvania (1928), Arizona (1929), Connecticut 
(1929), New Hampshire (1929), Rhode Island (1929), Ohio (1931), Wisconsin (1931), 
Michigan (1941), Washington (1943). 

43 Stat. 883-886 (1925), 9 U.S.C. § 1-15 (1952). 

* Berkovitz v. Arbib and Houlberg, 230 N.Y. 261 (1921). 

* The fact that all the cases cited in support of the court’s position merely an- 
nounce the conventional ouster theory lends credence to this view. 

Tit. Rev. Stat. c. 10, § 20-30 (1953). 
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An appellate court ®° recently announced, obiter, that the “general” 
arbitration statute does not apply to labor-management agreements. Its rea- 
soning seems to be that as the 1895 statute specifically mentions labor and 
the “general” statute does not, the “general” statute should not be applicable 
to labor disputes.® 

In Illinois, as the situation now stands, labor-management provisions for 
arbitration are a matter of “gentlemen’s agreement” only. They are gen- 
erally revocable at the pleasure of either party and cannot be enforced spe- 
cifically. This is the same undesirable state of affairs that existed at common 
law. 


Procedure 


The procedure to be followed in statutory arbitration is much the same 
as it was at common law. The parties may in their agreement fix the time 
and place of hearing and the rules to be followed.®* The arbitrator has the 
power to administer oaths, subpoena witnesses and books, and take deposi- 
tions.®* Means are also provided whereby during arbitration the parties to 
the submission may maintain certain actions to preserve property or to 
secure satisfaction of the award and judgment.** Either party or the arbi- 
trator may submit any question of law arising during the proceeding for 
the opinion of the court.® Such opinion binds the arbitrators in making 
their award. There are no provisions concerning the presentation of evi- 
dence, the right to cross-examine witnesses, and the right of counsel to 
appear. In these situations and wherever the statute is silent on a point, the 
common-law rules will be applicable. 

The award must be in writing and must be signed by the arbitrators or 
a majority of them. As at common law, the award need not be clothed in 


In re Matter of William Cregaer, 323 Ill. App. 584 (2d Dist. 1944). 

* See Gregory and Orlikoff, The Enforcement of Labor Arbitration Agreements, 
17 U. Cu. L. Rev. 239 (1952), for a review of the history of the Illinois acts. 

“Ti. Rev. Stat. c. 10, §2 (1953). The powers of the arbitrator are limited by the 
instrument. Podolsky v. Raskin, 294 Ill. 443, 128 N.E. 534 (1920); Wechsler v. Gidwitz, 
250 Ill. App. 136 (1st Dist. 1928). 

In White Star Mining Co. v. Hultberg, 220 Ill. 578, 77 N.E. 327 (1906), the 
articles of submission expressly provided that the decision of the arbitrators should be 
based upon competent evidence only, and shall be according to established principles 
of law and equity. The court said at p. 601, “The case wag to be decided according to 
law, but the arbitrators, in the absence of an expressed intention to the contrary, were 
to be their own judges as to what the law was, otherwise the parties would have pro- 
vided that the case should be subject to review by the courts or that the legal questions 
should be referred to some other tribunal for final determination.” 

Itt. Rev. Stat. c. 10, § 4-5 (1953). 

“Tri. Rev. Srat. c. 10, § 3 (1953). 

® Tit. Rev. Stat. c. 10, § 6 (1953). This type of provision is found in about six 
states. It has been severely criticized on the ground that it undermines one of the 
cardinal principles of arbitration law, namely the finality of the arbitrators decision. 
See Kellor, ARBITRATION AND THE LEGAL PROFESSION 28 (1952). 
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technical language.** A simple announcement of the arbitrators’ investiga- 
tion and decision is all that is required. The statute authorizes partial as 
well as complete awards, and gives the arbitrators the power to allocate or 
apportion the fees and costs between the parties.®7 

Once the award is published it may be filed in court and, unless vacated, 
becomes binding on the parties. If it appears that the award was obtained 
by fraud, corruption, or other undue means, or that the arbitrators mis- 
behaved, the court may set the award aside. It may also be set aside if any 
defects appear in the proceedings or if the court finds that the award is 
not sustainable under the court opinions given on questions of law.®* 

The cases have construed these latter provisions strictly.® The state- 
ment generally made is, 


“If an award is in conformity with the general submission and no fraud 
or mistake appears on the face of the award, it will not be interfered 
with or set aside by the courts for errors, either of law or fact, com- 
mitted by the arbitrator.” 7 


If no ground exists for vacating the award a judgment will be entered upon 
it. This judgment may be enforced by any of the usual methods. 


THE UNIFORM ARBITRATION ACT 


In August 1954, the first draft of a uniform arbitration act was adopted 
at the Conference on Uniform State Laws. Under the rules of the Confer- 
ence the action taken by the Commissioners will not become official until 
it is approved at three successive annual meetings. However, Dean Pirsig ™ 
points out that no serious criticism has developed on the substance of the 
provisions, and he feels that in due course a uniform arbitration act will be 
approved. The salient features of the act will be examined so as to provide 
a comparison with the present Illinois practice. 

The proposed act grants legal validity and enforcement to arbitration 


* Podolsky v. Raskin, 294 Ill. 443, 128 N.E. 534 (1920); Kimball v. Walker, 30 II. 
482 (1863). But cf. Brown v. Galesburg Pressed Brick and Tile Co., 132 Ill. 648, 204 
N.E. 522 (1891) (stipulation submitting action to particular judge—judge not converted 
into arbitrator); Stage v. Gorich, 107 Ill. 361 (1883) (submission of accounts to third 
person with instructions to prepare a paper stating what was fair—no arbitration). 

"Ti. Rev. Stat. c. 10, § 7 (1953). 

* Tit. Rev. Stat. c. 10, § 11 (1953). 

® Clark v. Courter, 280 Ill. 590, 117 N.E. 720 (1917) (award will not be set aside 
on mere technicality); Root v. Renwick, 15 Ill. 461 (1854) (mere allowance of too little, 
or excessive damages will not raise a presumption of fraud); Stufflebeam v. Allen, 184 
Ill. App. 133 (1914). 

* White Star Mining Co. v. Hultberg, 220 Ill. 578, 77 N.E. 327 (1906). 

"™ See Pirsig, Toward a Uniform Arbitration Act, 9 Ars. J. (ns.) 115 (1954), for a 
complete report on the conference. 
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agreements to settle future as well as existing disputes.7? This provision is 
typical of modern arbitration statutes.” Because of the similarity of prob- 
lems arising out of the arbitral issue, the provisions were made applicable to 
labor as well as commercial disputes.’4 It should be kept in mind, however, 
that under the act the parties to a labor arbitration are free to provide that 
all or any part of the act shall not apply. 

The arbitration procedure outlined in the draft act resembles that pro- 
vided by the present act in Illinois.7> For instance, the right to be heard, to 
present, and cross-examine witnesses is stated. Also, the right to appear by 
counsel is specifically provided, and any waiver of this provision is in- 
effectual. The arbitrator has the right to subpoena witnesses and books and 
to take depositions. Property may be preserved pending a hearing to the 
same extent and under the same conditions as if the dispute were in litiga- 
tion instead of arbitration. There is a provision which limits the time within 
which an award must be made. Unless the agreement provides otherwise, 
the limit is sixty days after the close of the hearings. 

Summary motion procedure is provided in the event compelling arbi- 
tration is necessary. By motion the parties apply to the court for an order 
directing arbitration. This order must be granted if the court finds that 
there is a valid agreement and that the parties have refused to arbitrate. 

The proposed act provides for motions to confirm, vacate, or modify 
the award. Upon application to confirm, the opposing party must assert 
any ground for vacating, correcting, or modifying the award. His failure to 


* Opponents of arbitration often ask: Why is the legal right to submit a future 
dispute to arbitration so important to the organization of arbitration machinery? Francis 
Kellor believes “. . . the answer lies in the security it affords; security against the con- 
tinuance of a long unsettled dispute; security against the cost and waste of delayed 
settlements; security against the risks of expensive litigation.” Kellor, ARBITRATION AND 
THE LEGAL PROFESSION 46 (1951). 

See the model act prepared by the American Arbitration Association in 7 ARB. 
J. 201 (1952). 

Scotland granted this right in 1695 with apparently no loss to the power of the 
courts. Bell, TREATISE ON THE LAW OF ARBITRATION IN SCOTLAND 46 (2d ed. 1877). 
England granted the same right in 1899. For a review of the English statute see 
Macassey, English Arbitration, THE ANGLO-FRENCH LEGAL CONFERENCE (1947). 

“ California, Colorado, Connecticut, Louisiana, Massachusetts, New Jersey, and New 
York, provide for enforcement of future dispute clauses in labor as well as commercial 
disputes. The Pennsylvania law has been held applicable in labor contracts, but only if 
the issue submitted to arbitration is actionable at law. 

There does not seem to be a valid basis for separate systems of arbitration. Con- 
ceding differences between commercial and labor disputes, one study concludes, “When- 
ever employers and the leaders of labor are willing to be bound by their arbitration 
agreements as by ordinary contracts and are willing to reenforce their arbitration agree- 
ments with the enforcement powers of the court, the general arbitration statute may 
best meet their needs. When they are less willing to place their trusts in courts, they 
may find the special labor statute more suitable.” United States Department of labor, 
Lasor ARBITRATIONS UNDER STATE STATUTES 24 (1943). 

* The procedure is much the same as is now followed in New York. See N.Y. 
Civit Pr. Act § 1450 (1954). 
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do so constitutes a waiver of the defects and will result in an automatic 
confirmation of the award. Similarly, when a motion to vacate, modify, or 
correct is denied the order denying the motion will without further applica- 
tion confirm the award. 

The traditional grounds for vacating the award have been increased by 
the act. It is provided that an award may be set aside on the ground that 
it is “unconscionable.” Undoubtedly this provision was put in to afford 
judicial relief in case an outrageous award is made.”* Considering the hos- 
tility of some courts to the arbitral process, the wisdom of including such a 
clause may be questioned. 

A unique provision has been included which allows the confirmation 
and entry of judgment of certain awards even though a similar judgment 
could not be obtained in action at law. Probably the best illustration of 
such a situation is where evenly divided stockholders of a closed corporation 
cannot agree upon a question of corporate policy. Under the act the dis- 
pute may be referred to arbitration and a dissolution avoided.” 


ARBITRATION—PRO AND CON 


Fifteen of the leading industrial and maritime states have enacted mod- 
ern arbitration laws.78 In these jurisdictions arbitration flourishes and has 
become an integral part of contractual relations between businessmen. In 
1945 the Blue Book listed 500 firms in sixty major industries and inter- 
national unions as having adopted modern arbitration clauses.” The Ameri- 
can Arbitration Association discloses that in 1947 over 2000 disputes were 
referred to them for arbitration.®° Its records also reveal that more than 
eighty-five per cent of the disputes are referred by parties who are repre- 
sented by lawyers.*! This indicates that contrary to current belief, attorneys 
play an important part in the arbitration process. It further indicates that 
instead of reducing lawyers’ income, arbitration offers a lucrative field of 
endeavor for the progressive attorney. 


See Pirsig, Toward a Uniform Arbitration Law, 9 Ars. J. (ns.) 117 (1954), “It 
was not the intent to permit awards to be set aside merely because the court disagreed 
with the arbitrator’s decision on the merits.” 

™ On the need for such a provision, see Abrams, Arbitration, Courts and Corporate 
Problems: A Semantic Approach, 9 Ars. J. (ns.) 120 (1954); O’Neal, Resolving Disputes 
in Closely Held Corporations: Intra-Institutional Arbitration, 67 Harv. L. Rev. 786 
(1954). 

™See note 55 supra. 

® The textile industries—cotton, rayon, silk, and wool have used enforceable arbi- 
tration to the virtual exclusion of litigation for 30 years. They feel that it is cheap, fast, 
and vastly superior to litigation. 61 Yate L. J. 705 (1952). 

® See Kellor, AMERICAN ARBITRATION 171 (1948). 

In 1926-27 there was 36% of lawyer participation, in 1947 the figure was over 
85%, THe Recorp, Vol. 3, p. 155 (1948) (report of the Committee on Arbitration of the 
Association of the Bar of the City of New York). See Gotshal, The Lawyer’s Place in 
Arbitration, 1 Ars. J. (n.s.) 367 (1946). 
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Business has found that arbitration is a speedy and inexpensive method 
of settling controversies. Disputes are put before men who understand the 
terminology, practices, and customs of the trade. The proceedings are con- 
ducted in a private, friendly, informal manner and usually result in the 
resumption of normal business relations. It is readily apparent why busi- 
nessmen prefer arbitration to litigation.®? 

Moreover, the industries that have agreed to arbitrate future disputes 
have experienced a paradoxical situation. While the number of clause users 
increased, the number of actual arbitrations decreased. The fact that a dis- 
pute is to be referred to an expert in the industry tends to discourage the 
submission of trivial and extravagant claims, and to encourage the self- 
adjustment of minor disputes. It appears that a valid enforceable arbitration 
agreement not only prevents litigation, but it makes resort to arbitration 
itself less frequent.®* 

The beneficial use of arbitration is not limited to commercial disputes. 
A recent study of 1,442 collective bargaining agreements in effect during 
1952 revealed that “. . . 89% of the contracts covering workers in 29 broad 
industrial categories contain provisions relating to the arbitration of griev- 
ances.” § The bulk of these arbitrations deal with the interpretation of an 
existing contract, rather than with the negotiation of a new one. For ex- 
ample, disputes concerning hiring, dismissals, vacations, and seniority rights, 
which formerly resulted in work stoppages, are now being expeditiously 
resolved because of these clauses.%5 

Arbitration also plays an important part in international trade. With- 
out it a speedy and efficient method of settling disputes would be impossible. 
International arbitration first received attention in 1934, when the Inter- 
American Commercial Arbitration Association was organized to assist in the 
settlement of inter-American commercial disputes. Nine years later similar 
machinery was set up for the settlement of Canadian-American disputes. 
Thus, by 1943 the western hemisphere had achieved a unified system of 
commercial arbitration.°6 Another step forward was taken by the 83rd 
Congress when it approved treaties of Friendship, Commerce and Naviga- 


“See Frank, Courts on Tria 37 (1949); Grossman, Arbitration and the Lawyer, 
17 N.Y.U.L.Q. Rev. 511 (1940); Sturges, Commercial Arbitration or Court Application 
of Common Law Rules of Marketing? 34 Yate L.J. 480 (1925). But see Phillips, The 
Paradox in Arbitration Law: Compulsion as Applied to a Voluntary Proceeding, 46 
Harv. L. REv. 1258 (1932-33). 

* Kellor, AMERICAN ARBITRATION 170 (1948); Kellor, ARBITRATION IN AcTION 15 
(1943); Sturges, Symposium on Commercial, Industrial and International Arbitration, 
17 N.Y.U.L.Q. Rev. 495 (1940). 

* Labor-Management Contract Provisions, 1952 Butt. No. 1140 at 10 (1953). 

* See Gregory and Orlikoff, The Enforcement of Labor Arbitration Agreements, 
17 U. Cut. L. Rev. 239 (1952); Taylor, The Voluntary Arbitration of Labor Disputes, 
49 Micu. L. Rev. 787 (1951). 

*° See Kellor, AMERICAN ARBITRATION 125 (1948). 
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tion with Denmark, Italy, Greece, Israel, and Japan, which provide for the 
reciprocal enforcement of arbitration agreements.*? 

These successes were the motivating force behind the drive for a uni- 
form arbitration law. As was stated earlier, the adoption of this act would 
substantially alter existing Illinois law and practice. What are the argu- 
ments against such a change? 

The provision most vehemently attacked is the one providing for the 
enforcement of future as well as existing disputes. The argument advanced 
is much the same as was put forth in Kill v. Hollister, namely, that such 
provisions are void as ousting the courts of jurisdiction. The historical as 
well as factual basis for this argument seems questionable. 

It is difficult to see just how the courts are being ousted of jurisdiction. 
The parties have voluntarily entered into a contract concluded without 
fraud or duress, whereby difficulties are to be settled without resort to 
litigation. The forum was chosen by the parties at a time when they were 
both free from the passions of a dispute. Surely the court does not lose 
an inherent power by refusing to give aid ‘n repudiation of such a contract. 
As Justice Cardozo has said, “For the right to nullify is substituted the duty 
to enforce.” 88 

Arbitration simply removes a controversy from the arena of litigation. 
The courts have encountered little difficulty in upholding compromise set- 
tlements, releases, and that peculiar offspring of legal ingenuity known as 
the covenant not to sue. Each disposes of issues without litigation. Yet it 
has never been claimed that releases or covenants not to sue are void because 
they oust the court of jurisdiction.*® 

If there ever was a policy against arbitration agreements, it has dis- 
appeared by now. Expressions are often encountered in Illinois cases which 
laud and commend arbitration as a speedy and informal method of settling 
disputes.® Moreover, agreements to arbitrate existing disputes have been 
sustained without much difficulty. The courts have recognized the right 
of trade associations to enforce their future dispute provisions by the potent 
threat of expulsion from the association. Why then does Illinois dog- 
matically cling to the antiquated “ouster” theory? As Judge Frank has said: 


“Perhaps the true explanation is the hypnotic power of the phrase, 
‘oust the jurisdiction.’ Give a bad dogma a good name and its bite may 
become as bad as its bark.” ®* 


5 See Commercial Treaties, Hearings Before the Subcommittee of the Senate Com- 
mittee on Foreign Relations, 83d Cong., Ist Sess. (1953). 

8 Berkovitz v. Arbib and Houlberg, 230 N.Y. 261 (1921). 

See Park Construction Co. v. Independent School District, 209 Minn. 182, 296 
N.W. 475 (1941), where the judiciary rejected Vynior’s rule. 

See White Eagle Laundry Co. v. Slawek, 296 Ill. 240, 129 N.E. 753 (1921). 

™ Kulukundes Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978, 984 (2d Cir. 
1942). 
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Another argument often cited in opposition to such a change is that 
arbitration disregards the rules of stare decisis and res judicata. This argu- 
ment is premised upon the belief that arbitration is a judicial process. It is 
the obligation of the judiciary to be concerned with the future consequences 
of their specific decisions. The judges must weigh and determine the value 
to be placed upon many social interests. And Justice Cardozo has pointed 
out, “. .. one of the most fundamental social interests is that law shall be 
uniform and impartial. . . . Therefore in the main there shall be adherence 
to precedent.” % 

Arbitration on the other hand is not designed to perform the same 
functions as the law.®* Among businessmen the resumption of normal rela- 
tions between the parties, and not the settlement of an isolated question, 
is the important factor. Arbitration stresses the trade practices and customs 
in the industry rather than strict technical legal rules. Policy factors are 
brought out in the open and made the explicit bases for the decision. The 
arbitrators are not concerned with the effect of their decision as precedents 
on future hypothetical litigants, but rather with the disputants before them 
in a restricted sphere of activity. The distinction has best been voiced by 
M. Herbert Syme when he said: 


“The common law is the law for all citizens. Arbitration is the law for 
one particular group of individuals in one factory at one elusive 
moment in their industrial history.” ® 


The application of stare decisis and res judicata would stifle the basic func- 
tion of the arbitral process. It is therefore out of necessity rather than con- 
venience that arbitration disregards the strict use of these rules. 

In the same vein, arbitrators are often criticized for failing to follow 
“the law,” or because of their refusal to follow the exclusionary rules of 
evidence. The motivation behind such a criticism seems to be a desire to 
mold the arbitration process into the extant judicial framework. Such a 
desire is not only inconsistent with the principles of arbitration but is con- 
trary to the intention of the parties. 

When the parties enter into an arbitration, they do not wish to be 
governed by formal legal rules. Their intent is that practical considerations, 
with a special emphasis on the customs and trade of a particular industry, 
will control the proceedings. An arbitrator is not chosen because he knows 
the law. He is expected to be an expert in the industry, a man that has a 
complete grasp of the practices of the trade. It is this flexibility in the 
selection of an arbitrator that is one of the strong points of arbitration. 


® Cardozo, THE NATURE OF THE JUDICIAL Process 112 (1921). 

* See Abrams, Arbitration, Courts and Corporate Problems: A Semantic Approach, 
9 Ars, J. (ns.) 120 (1954); Carlston, Theory of the Arbitration Process, 17 Law & 
ConTEMpP. Pros. 631 (1952); Cohen, Arbitration and Public Policy, 5 Ars. J. 209 (1941). 


“Syme, Opinions and Awards In Arbitration, 24 Temp. L.Q. 428, 442 (1950-51). 
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It makes possible an expansion of judicial notice beyond what is even 
remotely possible in the courtroom. Proof is made easier and the length 
of the proceeding is thus considerably shortened. It has been said that “The 
flexibility of the selection of an arbitrator, when coupled with the lack of 
distortion of vision which is encouraged by our formal legal system’s 
legends, can frequently lead to more just decisions.” % 

The imposition of the judicial framework would nullify the basic func- 
tion of the arbitration process. Instead of the settlement of disputes with 
finality in an informal and non-technical way as the parties had agreed, the 
arbitration and award would become the commencement and not the end 
of litigation. 


CONCLUSION 


At the present time the practice of arbitration is almost non-existent in 
Illinois. This is due primarily to statutory provisions which are antiquated 
and ineffectual, and which reflect the historical suspicion of the arbitral 
process. Instead of encouraging the voluntary and friendly settlement of 
controversies, these provisions stultify such a procedure. As such they 
present an ironic contrast to current business philosophy. 

Businessmen desire the amicable settlement of disputes with a minimum 
of delay and expense. Their dissatisfaction with litigation as a means of 
settling controversies has been one of the major factors in the ascendency 
of arbitration. Businessmen realize that victories won in courts are often 
illusory and almost always result in a fracture of normal business relations. 
Labor unions and management groups, aware of the high cost and immense 
waste involved in strikes, lockouts and work stoppages, have increasingly 
turned to the security afforded by enforceable arbitration agreements. In 
fact, wherever arbitration clauses have been made valid, enforceable, and 
irrevocable, the business community has expressed a preference for this 
voluntary method of settling controversies. 

When one considers how the business community would benefit by a 
modernization of our arbitration laws along the lines of the other great in- 
dustrial states, how labor unions and management groups, as well as the 
public generally, would benefit by having a voluntary and enforceable 
means of settling disputes at their disposal, and finally how the legal pro- 
fession itself would be benefited, it is readily apparent that the adoption 
of the Uniform Arbitration Act in Illinois would be beneficial to all and 
prejudicial to none. 

Ronatp M. Ginx 


, *® Mentschikoff, The Significance of Arbitrations—A Preliminary Inquiry, 17 Law 
& CoNTEMP. Pros. 698 (1952). 











Comments 


MORAL DURESS IN ILLINOIS 


The first Illinois decision in which the term “moral duress” appeared 
was Pemberton v. Williams, decided in 1877.! In that case the plaintiff had 
entered a contract to purchase real estate from the defendant. The plaintiff 
thereafter resold the property and demanded a deed from the defendant 
who refused to hand it over until the plaintiff paid a sum in addition to 
that called for in the contract. Since the plaintiff's purchaser was demand- 
ing a deed, the plaintiff paid the demanded sum to the defendant so that 
the sale would not be lost. The court allowed the plaintiff to recover this 
sum on the grounds that the payment was not voluntary but was “. . . made 
under a sort of moral duress.” 2 Moral duress has been more fully defined 
in a later case as consisting of “imposition, oppression, undue influence, or 
the taking of undue advantage of the business or financial stress or extreme 
necessities or weaknesses of another whereby his free agency is overcome.” ® 

Moral duress in Illinois today is distinct from the ancient common-law 
doctrine of duress. At common law, duress existed only when a person did 
acts when he was motivated by “. .. fear of loss of life, or of mayhem, or 
loss of limb, or threat of unlawful imprisonment of the person.” * Today, 
if coercion of any kind offends good conscience it is likely to be action- 
able.5 For example, at common law if A forced B to pay money or do 
certain acts through the use of the above mentioned violent means, or immi- 
nent threats thereof, then B was entitled to avoid his act thus brought about. 
It will be noted that B’s resistance before capitulation had to be equal to 
that of a man of “ordinary courage” before he was entitled to the action. 
This external standard remained as a constricting influence on the doctrine 
of duress long after the doctrine had been extended to include types of 
coercion other than the four common-law “menaces” to the person.® The 
“ordinary courage” standard of resistance was generally discarded by the 
time of the twentieth century but still remained in a few American juris- 
dictions.?- The reason for discarding the “ordinary courage” test was ex- 


*87 Ill. 15 (1877). 
2 Id. at 18. 
* Pittsburg Steel Co. v. Hollingshead and Blei, 202 Ill. App. 177, 181 (1st Dist. 1916). 


‘Fellows v. Fayette School Dist., 39 Me. 559, 561 (1855). For a thorough discussion 
of the doctrine and a compilation of cases see Galusha v. Sherman, 105 Wis. 263, 81 
N.W. 495 (1900). 

5 “(Plaintiffs) . .. were under a sort of moral duress, by submitting to which .. . 
(defendants) have received money from them which in equity and good conscience, 
. . « (defendants) ought not to retain.” Chicago & Alton R. R. Co. v. Vermillion and 
Wilmington Coal Co., 79 Ill. 121, 130 (1875). 

*See note 4 supra. 

™See cases collected in 5 Wittiston, Contracts § 1605 (rev. ed. 1937). 
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plained by Justice Holmes in a Massachusetts case. He pointed out that 
society is better served if the test looks to the conduct of the coercing party. 
If that conduct produces an act by the use of pressures which offend the 
conscience and best policies of society, then duress exists, provided that the 
pressure is causally related to the injured party’s damage. The Illinois cases 
agree that it is the wrongful pressure used to induce a contract which gives 
rise to the doctrine of duress.® 

While the standard of determining when duress existed was being so 
developed, the basic common-law doctrine of duress of person was also 
being extended by the courts and used as a springboard to work out new 
doctrines which came to be called “duress of goods” and “duress of 
property.” 

Modern developments in the doctrine of duress find their expression in 
cases dealing with “duress of goods,” involving situations where one wrong- 
fully withholds personal property of another as a means to induce him to 
enter into a desired legal relation. Such a case was Spaids v. Barrett !° where 
the plaintiff was the owner of a shipment of oysters. The defendant attached 
the oysters without sufficient legal cause and demanded a sum in payment 
from the plaintiff before agreeing to their release. The plaintiff could have 
pursued his time-consuming remedy on the defendant’s attachment bond, 
but in the meantime the oysters would have spoiled. The plaintiff paid the 
demanded sum because he needed the oysters immediately. The court held 
for the plaintiff on the grounds that he had been the victim of “duress of 
goods.” 

Closely akin to duress of goods is duress of property. In fact, courts 
use the terms interchangeably, because both refer to the basic concept that 
where one’s will has been overcome, due to wrongful pressures of an eco- 
nomic nature, and bent to the will of another, legal duress exists. Duress of 
property is well illustrated in Illinois by the case of Thurman v. Burt," 
where a creditor in violation of his agreement with the debtor, and at a 


* Silsbee v. Webber, 171 Mass. 378, 50 N.E. 555 (1898). Defendant said he would 
tell plaintiff's husband that plaintiff's son had stolen money from the defendant unless 
plaintiff paid a demanded sum. Plaintiff's husband was in a weak and nervous condition 
on the edge of insanity and plaintiff feared the shock caused by defendant’s accusation 
would cause him to become insane. Plaintiff paid the money and later recovered it. 
Holmes refused to apply the test to determine whether an ordinarily courageous person 
in the same position as plaintiff would have been coerced by defendant’s threat. He 
said that the well grounded apprehension of a wife for her husband’s sanity was not 
a matter for objective tests, and that to apply such a test to her would be “. . . to apply 
an external standard of conduct in the wrong place. . . . It does not matter that the 
motive (of fear) would not have prevailed with a differently constituted person. . . .” 
Silsbee v. Webber, supra at 380, 50 N.E. at 556. 

°Cf. Slade v. Slade, 337 Ill. App. 575, 86 N.E.2d 425 (1st Dist. 1949); Rees v. 
Schmits, 164 Ill. App. 250 (3d Dist. 1911). 

2° 57 Ill. 289 (1870). 


* 53 Ill. 129 (1870). 
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time when no money was due, compelled execution by the debtor of the 
notes in suit through a threatened levy on property in the debtor’s place 
of business which would have ruined the debtor’s business and credit.!* 
Perhaps the leading case in Illinois which employs the newer term of 
moral duress, instead of the term duress of property, to similar fact situa- 
tions, is Pittsburg Steel Co. v. Hollingshead and Blei,® decided during 
World War I, where a steel company unjustifiably demanded payment of 
a back account, which the plaintiff had previously discharged, on threat of 
stopping further contract shipments of steel to plaintiff if he did not make 
the payment.'* The plaintiff could not get steel elsewhere to fill orders for 
its Own customers and was forced to pay the demand or face intolerable 
business distress.1> From an examination of the Illinois cases dealing with 
the doctrine of duress of property and moral duress it is readily apparent 
that the doctrines mean one and the same thing; i.e., A, because of unjust 
and wrongful business and other circumstantial pressures applied by B in 
relation to A’s business or economic interest, has been deprived of his free- 
dom of decision and has been made to pay money involuntarily to B, which 
B in good conscience should not keep. Many jurisdictions apply the term 
“doctrine of business compulsion” to these situations.1° One leading writer 


® Accord, LaSalle County v. Simmons, 12 Ill. 513 (1849). Plaintiff was forced to 
pay $500 to the county in order to retain his franchise on a ferry service when the 
county had no right to charge him more than $100 for the franchise. 

Gentry Bros. v. City of Lincoln, 146 Ill. App. 60 (3d Dist. 1908). City officials 
refused to allow plaintiff to put on its animal show, unless it paid higher license fees 
than the city was entitled to claim by law. 

News Publishing Co. v. Associated Press, 114 Ill. App. 241 (1st Dist. 1904). Plain- 
tiff, in order to obtain defendant’s news service without which it could not operate, 
had to pay sums above and beyond the contract price to get the desired news service. 

Galesburg G. E. R. Co. v. West, 108 Ill. App. 504 (2d Dist. 1903). Plaintiff had 
to pay switching charges in addition to regular freight charges for the hauling of its 
grain after defendant threatened to stop freight service if plaintiff did not comply. 

Chicago v. Waukesha Brewing Co., 97 Ill. App. 583 (1st Dist. 1901). City police 
officers intimidated the plaintiff into paying license fees, which the city had no right 
to demand, on threat of closing plaintiff’s place of business if he did not comply with 
the payments. 

* 202 Ill. App. 177 (1st Dist. 1916). 

* The Pittsburg Steel Co. case is unique from the standpoint that it held that a 
threat of a breach of contract is grounds for duress. Generally, this is not the view of 
other jurisdictions. For a discussion see 5 WiILLIston, Contracts, § 1618 (rev. ed. 1937). 

* Accord, Chicago & Alton R. R. Co. v. Vermillion and Wilmington Coal Co., 
79 Ill. 121 (1875). Defendant railroad without just cause tripled the freight rates on 
plaintiff’s coal, and the plaintiff, having no other way to get its coal to market, com- 
plied in order to remain in business. 

Rees v. Schmits, 164 Ill. App. 250 (3d Dist. 1911). Defendants had brought an 
unjustified suit to have payment to plaintiff on completed sewer construction contract 
restrained, which suit, if prolonged, would have meant financial run to the plaintiff 
and which suit the defendants withdrew upon plaintiff’s paying their demand. 

*° See the cases collected in 79 A.L.R. 657 (1932). 
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applies the term “economic duress” to such cases.!7 It is unique that in 
Illinois and apparently only one other jurisdiction !® has the term moral 
duress been employed. 

The doctrine of moral duress now seems to be firmly established in 
Illinois jurisprudence. Few would quarrel with the soundness of past deci- 
sions applying the rule. It is a flexible, expanding concept which Illinois 
courts in the future may apply as each new situation arises in which the 
types of pressure applied in the bargaining process do not contribute to a 
fair contract, serving the purpose of society, but rather lead to contracts 
serving only the interests of one party. 

Georce M. Piatr 


* Dawson, Economic Duress—An Essay in Perspective, 45 Micu. L. Rev. 253 (1947). 

** Brown v. Worthington, 162 Mo. App. 508, 142 S.W. 1082 (1912). Plaintiff, had 
entered a contract to purchase several hundred hogs from defendant. Plaintiff, before 
the hogs were delivered to him, resold the hogs to another. On the morning of the 
day when defendant was to deliver the hogs to the plaintiff, who then was to deliver 
them to the other party, the defendant refused to deliver unless plaintiff paid a higher 
price then called for in the contract. Because plaintiff had to re-deliver the hogs to his 
buyer immediately, the plaintiff paid defendant the demanded price. Of this the court 
said, “. . . if one is compelled by business necessity to surrender to the constraint in- 
volved in the unlawful demand and make the payment, moral duress appears.” Brown v. 
Worthington, supra, at 512, 142 S.W. at 1084. 
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CORPORA TIONS—Election of Corporate Directors for Staggered Terms 
Held Unconstitutional. (Illinois) 


Plaintiff, a shareholder of Montgomery Ward and Company, an Illinois 
corporation, sued the company and its directors for a declaratory judgment 
that a by-law of that company which provided for the annual election of 
only one-third of the nine members of the board violated the Illinois con- 
stitution. Since Section 35 of the Illinois Business Corporation Act purports 
to authorize such classification of directors into three classes and the elec- 
tion for a term of three years of only one class annually, the complaint 
also sought a declaratory judgment that Section 35 is unconstitutional. The 
circuit court entered judgment for the plaintiff on the pleadings. On appeal 
to the Supreme Court, held: Affirmed. Such classification of directors and 
their election for staggered terms violate Article 11, Section 3 of the Illinois 
Constitution, which guarantees to stockholders the right to cumulate their 
votes in the election of directors. The general purpose of that constitutional 
provision is to give representation proportionate to stock holdings. This 
can only be accomplished in an election at which the entire number of 
directors are elected. Wolfson v. Avery, —— IIl.2d ——, 126 N.E.2d 701 
(1955). 

This decision attracted wide public interest because of its importance 
in the struggle for a giant corporation! and its possible influence upon a 
large segment of the business world. Illinois, the first state to provide for 
cumulative voting,” is now only one of thirteen states having constitutional 
provisions making cumulative voting mandatory.’ Nine of these other 
twelve states have statutes similar to Section 35 of the Illinois Business Cor- 
poration Act authorizing classification of directors and their election for 
staggered terms. Of the remaining thirty-seven jurisdictions,® twenty-six 
have statutes making cumulative voting mandatory or permissive® and 
twenty-four require or permit classification of directors.7 It can be seen 


*Shortly after this decision was handed down the entire number of the directors 
of Montgomery Ward and Co. were put up for election and plaintiff Wolfson placed 
three of his candidates on the board. His 31% of the stock could have elected only one 
director if classification of directors and their election for staggered terms had been 
declared constitutional. Sewell Avery resigned as chairman of the board of directors 
after the election. 

* Campbell, Origin and Growth of Cumulative Voting For Directors, The Business 
Lawyer, April 1955, p. 4. 

"idsgt'7. 

‘Williams, Cumulative Voting for Directors, p. 49, Harvard Business School, 1951. 

* Alaska and Hawaii are included. 

° Campbell, Origin and Growth of Cumulative Voting For Directors, The Business 
Lawyer, April 1955, p. 8. 

* Defendants’ Trial Brief, p. 46. In addition to these twenty-four jurisdictions, four 
more probably permit use of the stagger system. 


316 


























SUMMER | RECENT DECISIONS 317 


that the issues which were judicially decided for the first time in this case ® 
are not peculiar to IIlinois.® 

Article 11, Section 3 of the Illinois Constitution provides that “. . . in 
all elections for directors . . . of incorporated companies, every stockholder 
shall have the right to vote . . . for the number of shares of stock owned 
by him, for as many persons as there are directors .. . to be elected, or to 
cumulate said shares, and give one candidate as many votes as the number of 
directors multiplied by the number of his shares of stock shall equal . . .” 1° 
(Emphasis added.) The question is whether Section 35 of the Illinois Busi- 
ness Corporation Act conflicts with the language or purpose of this section 
of the Constitution. The statute provides that when the board of directors 
shall consist or nine or more members, in lieu of electing the whole number 
of directors annually, the by-laws may provide that the directors be divided 
into two or three classes to serve for staggered terms of two or three years, 
respectively.1! 

One advantage of such a stagger system is the probable benefit to all 
stockholders from continuity of experienced management. In addition it 
hinders any attempt by an irresponsible group with selfish motives to gain 


*The question of the constitutionality of staggered terms for directors was not 
raised until 1951 and was then first voiced by a non-lawyer. Williams, Cumulative 
Voting for Directors, p. 49, Harvard Business School, 1951. Though it has been said 
many times that cumulative voting was intended to preserve the rights of minority 
stockholders by giving them representation, no case prior to the present one had said 
that the minority is entitled to proportionate representation. People v. Deneen, 247 
Ill. 289, 93 N.E. 437 (1910); Durkee v. People, 155 Ill. 354, 40 N.E. 626 (1895); Laughlin 
v. Greer, 121 Ill. App. 534 (1st Dist. 1905). 


*It should be noted that one effect of this case will be to induce corporations 
not to incorporate in Illinois. Also, it might have an unexpected effect upon farm 
co-operatives, since they do not come completely within the “not for pecuniary profit” 
act which dispenses with cumulative voting. 


Titi. Const. art. 11, § 3 (1870). The entire section reads, “The general assembly 
shall provide by law, that in all elections for directors or managers of incorporated 
companies, every stockholder shall have the right to vote, in person or by proxy, for 
the number of shares of stock owned by him, for as many persons as there are directors 
or managers to be elected, or to cumulate said shares, and give one candidate as many 
votes as the number of directors multiplied by the number of his shares of stock shall 
equal, or to distribute them on the same principle among as many candidates as he 
shall think fit; and such directors or managers shall not be elected in any other manner.” 


"Tut. Rev. Stat. c. 32, § 157.35 (1953). “When the board of directors shall consist 
of nine or more members, in lieu of electing the whole number of directors annually, 
the by-laws may provide that the directors be divided into either two or three classes, 
each class to be as nearly equal in number as possible, the term of office of directors 
of the first class to expire at the first annual meeting of shareholders after their election, 
that of the second class to expire at the second annual meeting after their election, and 
that of the third class, if any, to expire at the third annual meeting after their election. 
At each annual meeting after such classification the number of directors equal to the 
number of the class whose term expires at the time of such meeting shall be elected to 
hold office until the second succeeding annual meeting, if there be two classes, or until 
the third succeeding annual meeting, if there be three classes.” 











318 LAW FORUM [ VoL. 1955 


control for a short time. However, another effect of the classification of 
directors and staggering of terms is to make it more difficult and expensive 
to unseat the management.!? It would take at least two years for a new 
stockholder to place a majority on a nine-man board divided into three 
classes, and even then he would need approximately 75 per cent of the vote 
to do it.13 Cumulative voting is used by minority shareholders to secure 
representation on the board proportionate to the percentage of stock owned 
by them. If all nine directors were elected at once, holders of 49 per cent 
of the stock could elect four directors. However, if only one-third were 
elected each year the holders of 49 per cent of the stock could only elect 
one director at a time and could never have more than three directors on 
the board. 

If the minority owned only 26 per cent of the stock, though, it would 
benefit from the stagger system over the three year term. The holders 
of 26 per cent of the stock could elect one man per year and keep three 
men on the board. This same amount of stock could only elect two men 
if all nine directors were elected at the same time. These illustrations make 
it clear that a minority which holds its stock for the duration of the two 
or three year term is not necessarily deprived of proportional representa- 
tion by the staggering of terms and might benefit from this procedure. The 
representation of the various factions is still roughly proportional, but is 
less precise than it would be if all directors were elected at the same time. 

In order to determine whether such imprecise representation is allowed 
by the Constitution, the court had to interpret the ambiguous use of the 
phrases “directors to be elected” and “number of directors.” The words 


* Undoubtedly, this was one of the reasons why Ward’s adopted the classified 
board system in 1945. In another obvious move to sidetrack the minority the 1955 
board of directors amended the by-laws to reduce the executive committee to three 
members. None of the newly elected Wolfson directors was named to this executive 
committee. Wolfson charged that this change in by-laws was prepared at a meeting 
of old directors a week before the new members were officially named to the board. 
The Wall Street Journal, May 16, 1955. 

* The percentage of shares needed to elect a single director (X) under cumulative 
voting can be found by taking the total percentage of shares voting (100), divided by 
one more than the number of directors (N plus 1) and adding one share to this 


quotient, i.e., X= A + 1. If nine directors are being elected, 10% of the stock 
i 
100% 
9+1 
directors are being elected 25% of the stock plus one share can elect one director 
100% 
(= 
3+1 
more than one director the numerator is multiplied by the number of directors de- 
sired x= +1=50% +1 share). Williams, Cumulative Voting for Directors, 
p. 41, Harvard Business School, 1951. 





+1=10%+1 share). If three 


plus one share can elect one director (X = 








+1=25% +1 share). To find the percentage of stock needed to elect 
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“to be elected” in the first phrase could have been taken to mean a number 
of directors less than the whole, and the second phrase could then have 
been read to refer back to the first phrase. This interpretation would have 
authorized staggered terms. Another interpretation, the one which the 
court adopted,!* is that the phrase “to be elected” does not refer to less 
than all directors but merely indicates that if a corporate board is increased 
or decreased in size the new number is to be chosen rather than the original 
number and that the second phrase is determinative of the issue. Either 
choice would carry out the constitutional purpose of giving a stockholder 
the same number of votes under each of the voting formulae. Each stock- 
holder is given the right to cast for each director “to be elected” a number 
of votes equal to his number of shares (total voting power = shares times 
directors to be elected), or for one “candidate” 1° votes equal to the number 
of the voter’s shares multiplied by the “number of directors” (total voting 
power = shares times number of directors). Obviously these two formulae 
must have been intended to result in the same number of votes. 

Neither does the use of a similar phrase in a companion political pro- 
vision of the Constitution dictate one choice or the other.!® Article 4, 
Sections 7 and 8, after specifically stating that all three representatives from 
each senatorial district shall be elected every two years, declares that “each 
qualified voter may cast as many votes for one candidate as there are repre- 
sentatives to be elected... .” Since all three representatives must be elected, 
the words in question could not possibly refer to a number less than the 
whole. 

However, the section on corporations differs from that on state repre- 
sentatives in that no time of election or number of directors to be elected 
is stated in Article 11, Section 3. This leads to the question at issue. Since 
the phrase “to be elected” does not refer to the same thing in the different 
section it is possible that it has two different meanings. One could even 
infer from the absence of any specification of time of election or number 


“The dissenting member of the court resolved the conflict by stating that Sec- 
tion 3 determines two things: (1) for whom the stockholders may vote, and (2) the 
number of votes each stockholder may cast. He went on to say that “directors to be 
elected” and “candidates” are those for whom the stockholders can vote; that these 
phrases refer to a number of directors less than the whole; that any other construction 
makes the phrase “to be elected” of no effect; that the “number of directors” is only 
used to ascertain the number of votes each stockholder may cast and does not require 
all directors to be elected at each election; that “number of directors” actually means 
“number of directors to be elected”; and that any ambiguity in the number of votes 
to be cast should not make an ambiguity in the number of directors to be voted upon. 

% “Candidate” is defined as “one who offers himself, or is put forward by others, 
as a suitable person or an aspirant or contestant for an office.” WEBSTER, INTERNATIONAL 
Dictionary (unabridged) (2d ed. 1952). This is of no help in solving the present 
problem. 

% Trt. Const. Art 4, §§ 7, 8 (1870). “The house of representatives shall consist 
of three times the number of the members of the senate, and the term of office shall 
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to be elected that it was left to the legislature to determine whether all 
directors should be elected at each election. What is there to recommend 
one interpretation over the other? It seems that the real solution of the 
ambiguity must be found outside the confines of the Constitution. 

In order to find “the understanding of the voters who adopted the 
instrument,” the court considered the debates of the constitutional conven- 
tion and the newspaper editorials of that period. In doing so it adopted a 
procedure grown common through the years.17 In determining the purpose 
of a constitutional provision “great weight has always been attached, and 
very rightly attached, to contemporaneous exposition.” 18 

This is not to say that this particular case is to be decided by finding 
the specific intent of the people in regard to the stagger system. Obviously, 
they had no intent since they had not thought of the problem. A con- 
stitution is adopted for the avowed purpose of being interpreted in the 
future—under different circumstances and at a time when the words are 
beyond the control of their authors. The words have many meanings to 
be applied to the various situations which will arise. The more vague the 
words the greater is the delegation of power to the courts of the future.!® 
The Illinois court has said that political speeches, reports of commissions, 
messages of state officers or prior resolutions of the legislature cannot 
be accepted as throwing any light on the definition of a term used in the 
Constitution.?° 


be two years. Three representatives shall be elected in each senatorial district at the 
general election in the year of our Lord 1872, and every two years thereafter. In all 
election of representatives aforesaid, each qualified voter may cast as many votes for 
one candidate as there are representatives to be elected, or may distribute the same, 
or equal parts thereof, among the candidates, as he shall see fit; and the candidates 
highest in votes shall be declared elected.” The principle of cumulative voting for 
directors was first introduced largely as a companion piece to this provision for minority 
representation in government. Campbell, The Origin and Growth of Cumulative Voting 
for Directors, The Business Lawyer, April 1955, p. 6. 

It has frequently been stated that, although the private interpretation of any 
particular man does not govern, the constitution must be interpreted in the spirit in 
which it was adopted and according to the intent of the people. Town of Concord v. 
Portsmouth Savings Bank, 92 U.S. 625 (1875); People v. Jackson-Highland Building 
Corp., 400 Ill. 533, 81 N.E.2d 578 (1948); People v. Stevenson, 281 Ill. 17, 117 N.E. 747 
(1917); Hubbard v. Dunne, 276 Ill. 598, 115 N.E. 210 (1917); City of Beardstown v. 
City of Virginia, 76 Ill. 34 (1875). It is a customary practice to examine constitutional 
debates to ascertain the meaning of provisions thought to be doubtful. People v. White, 
334 Ill. 465, 166 N.E. 100 (1929); Starne v. People, 222 Ill. 189, 78 N.E. 61 (1906); 
Burke v. Snively, 208 Ill. 328, 70 N.E. 327 (1904); Wulff v. Aldrich, 124 Ill. 591, 16 
N.E. 886 (1888). 

*® The statement is that of Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 
264, 418 (U.S. 1821). 

® Curtis, A Better Theory of Legal Interpretation, Jurisprudence in Action, 1953, 
p. 152. 

** Hubbard v. Dunne, 276 Ill. 598, 115 N.E. 210 (1917). 














SUMMER] RECENT DECISIONS 321 

Nevertheless, the general purpose of the people regulates future inter- 
pretation of the Constitution. The issue is whether the statute violates the 
broad purpose of Article 11, Section 3, and not whether the people had any 
specific intent to decide between cumulative voting and the stagger system. 

Much of the evidence that the people intended to adopt proportional 
representation originated in one man, Joseph Medill, who was both chair- 
man of the Convention Committee on Corporations and publisher of the 
Chicago Tribune. Mr. Medill, in his speech to the convention, stated hypo- 
thetically that holders of 49 per cent of the stock would be able to elect 
four out of ten directors *! and added in an editorial that a stockholder 
could cast for any one person the whole number of his shares multiplied 
by the whole number of directors.2?_ But at the conclusion of his speech 
he said “I want at least a minority representation in the board of control, 
and that is all that is sought here.” *8 Later the Tribune expressed approval 
of the enactment of the Corporation Act of 1872 which provided for 
classification of directors and their election for staggered terms.?4 The con- 
tradictory character of these and other statements made during this period 
indicate that the question cannot be resolved properly by exclusive refer- 
ence to what was said by the delegates to the convention. 

It seems likely that one incidental purpose of the Constitution was to 
allow proportionate representation to some degree, since that is the natural 
result of cumulative voting. But where can we find a purpose that repre- 
sentation is to be so accurately proportionate as to require the election of 
all directors at the same time? If there was no such purpose the legislature 
had the power to enact Section 35, since it is well settled that the Constitu- 
tion is not a grant but a limitation of power.” Certainly, no meaning can be 
read into the cumulative voting provision that a stockholder should be able 
to gain control of a corporation in one year. The sole controversy is over 
the proportionality of representation. 

It should be kept in mind that until 1870 the majority shareholders 
elected every member of the board of directors.2® Mr. Medill in his speech 
to the convention said that one purpose of cumulative voting is to allow the 


*t Debates and Proceedings of the Constitutional Convention of the State of Illinois, 
1870, p. 1666. 

* Chicago Tribune, May 14, 1870. 

Debates and Proceedings of the Constitutional Convention of the State of Illinois, 
1870, p. 1666. 

* Chicago Tribune, April 5, 6, 9, 1872. 

> People v. Dale, 406 Ill. 238, 92 N.E.2d 761 (1950); Gillespie v. Barrett, 368 III. 
612, 15 N.E.2d 513 (1938); Peabody v. Russell, 301 Ill. 439, 134 N.E. 148 (1922). 

*® Under “straight voting” each stockholder was allowed to cast for each candidate 
a number of votes equal to the voter’s shares of stock, so the majority could elect every 
director. 
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minority to place a representative on the board to protest against waste, 
extravagance, and mismanagement.?7 This statement seems to be in accord 
with the beliefs of some modern authors that cumulative voting was de- 
signed to combat secrecy among the directors and allow the minority to 
take action against any underhanded acts by the board.?* This purpose, 
which could be fulfilled by one minority director as well as two or three, 
does not even require proportionate representation. 


Perhaps the strongest argument that the purpose of Article 11, Section 3 
was not to give the minority more than a roughly proportionate representa- 
tion arises from the action of the first General Assembly following the 
adoption of the Constitution. That legislature, which included thirteen ex- 
delegates to the Constitutional Convention, enacted a statute providing for 
cumulative voting, director classification, and staggered terms of office.”® 
Contemporaneous and practical construction of a constitutional provision 
by the first legislature is accorded great weight in resolving an ambiguity, 
because the legislature could best judge the purpose of the people.®° For 
this reason it was held in 1927 that the cumulative voting provision does 
not apply to Illinois corporations not for pecuniary profit, although the 
right is given “in all elections for directors or managers of incorporated 
companies.” ! Because non-profit corporations organized under the laws 
of Illinois have no capital stock or stockholders, they do not come within 
the terms of Article 11, Section 3. They have no stock or stockholders 
because the first legislature said they should have none.*? This contempo- 
raneous legislation had the effect of withdrawing non-profit corporations 
from the classification of “incorporated companies” and completely denying 
to their members the right of cumulative voting. 


In view of the ambiguity of the language in the Constitution and the 
insufficiency of the extrinsic evidence to show a purpose to provide strictly 


Debates and Proceedings of the Constitutional Convention of the State of Illinois, 
1870, p. 1666. 


*8 STEVENS, CorPoRATIONS 530 (2d ed. 1949); Note, 56 Dick L. Rev. 330 (1952). 


* Pustic Laws or ILutNots 297 (1871-72). The general assembly also made manda- 
tory the classification and election for staggered terms of directors of railroads. Pustic 
Laws oF ILLINOIS 626 (1871-72). 


* American Breeders’ Ass’n v. Fullerton, 325 Ill. 323, 156 N.E. 314 (1927); People 
v. Stevenson, 281 Ill. 17, 117 N.E. 747 (1917); Nye v. Foreman, 215 Ill. 285, 74 N.E. 
140 (1905); People v. Loewenthal, 93 Ill. 191 (1879). 


* American Breeders’ Ass’n v. Fullerton, 325 Ill. 323, 156 N.E. 314 (1927). 


* Pustic Laws or Ixuinots 304 (1871-72). This statute provided that “Corporations 
. . not for pecuniary profit formed under the provisions of this act, shall elect .. . 
directors . . . from the members thereof” and not from the stockholders. 
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proportionate representation, it seems doubtful that proportionate repre- 
sentation was guaranteed to the extent held in this case.%* 


Dona.tp A. HENss 


CORPORATIONS—The Veto Power by Pre-Incorporation Contract. 
(Illinois) 


Three partners, sole owners, signed a pre-incorporation contract where- 
under salary increases were precluded except upon unanimous vote of the 
directors. Subsequently, these partners became sole stockholders and di- 
rectors of the newly formed corporation to which the partnership assets 
were transferred. The corporate records contained no formal adoption of 
the contract and there was a corporate by-law providing for rule by 
majority vote. Nevertheless, the provisions of the contract were thereafter 
adhered to for over five years until the majority directors at a special meet- 
ing atttempted to increase salaries in violation of the unanimity provision. 

In a declaratory judgment suit, seeking to uphold the validity of the 
agreement, a decree was rendered on the pleadings for the plaintiff-director. 
On appeal, held: Affirmed. Since the provision requiring unanimity for 
director action had been adhered to, the contract was binding on the cor- 
poration and its directors. Moss v. Waytz, 4 Ill. App. 2d. 296, 124 N.E.2d 
91 (1955). 

A unanimity agreement, such as in the instant case, is most commonly 
found in corporations having an identity of management and ownership so 
complete that the shareholders in their relations to each other think and 
act as partners. 

Provisions requiring more than a majority for a quorum, and veto pro- 
visions, have been held invalid by some courts on the ground that they 
were inconsistent with the general scheme of corporate management? or 
that they could lead to corporate paralysis.2 Under the circumstances of 
judicial refusal to recognize the corporate partnership,’ relief has been 


* To resolve the present ambiguity, the phrase “number of directors” should be 
held to mean “such number of directors” or “number of directors to be elected.” People 
v. Emmerson, 302 Ill. 300, 134 N.E. 707 (1922), holding that the constitutional guar- 
antee to “every stockholder” of the right to vote could not be restricted to “every 
stockholder entitled to vote,” is distinguished on the ground that the meaning there was 
clear and unambiguous. 

1In Benintendi v. Kenton Hotel, 294 N.Y.112, 60 N.E.2d 829 (1945), a by-law 
requiring unanimity for all director action was held intrinsically unlawful because it 
contravened the policy of § 27.27 of the New York Stock Corporation Law which favors 
plurality action. 

Israels, The Sacred Cow of Corporate Existence Problems of Deadlock and Dis- 
solution, 19 U. Cut. L. Rev. 778 (1952). 

® Recommendations and Study of the New York Law Revision Commission with 
Respect to Close Corporations, Legislative Document 65k (1948). 
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sought in some states by statutory action. This does not appear to be the 
reason for the enactment of express statutory authorization in Illinois,® 
however, for as early as 1905,° as well as under the 1919 act,’ the Illinois 
courts were favorably disposed toward upholding such agreements. 

Some states find a general statutory authorization for greater-than- 
majority requirements in general statutory language, of which Section 47 (1) 
of the Business Corporation Act is an example.® In Illinois, however, as well 
as in a few other states,® reliance can be placed upon a more specific stat- 
utory authorization for such provisions.!° Section 37 of the Business Cor- 
poration Act provides: 


“A majority of the board of directors shall constitute a quorum for 
the transaction of business wvless a greater number is required by the 
articles of incorporation or the by-laws. The act of the majority of the 
directors present at the meeting at which a quorum is present shall be 
the act of the board of directors, unless the act of a greater number is 
required by the articles of incorporation or the by-laws.” 


Thus, in Illinois, the “partners” in a closely-held corporation may exercise 
individual control by raising the percentage of directors required not only 
for quorum purposes but also to pass upon matters before the board." 
Section 37 leaves unanswered the question of whether its authorization 
of a particular qualified majority also sanctions a 100 per cent requirement. 


While it has been assumed, as a matter of statutory construction of a liberal 
statute, that the legislature probably contemplated the validity of a unanimity 
requirement,!* the instant case is of interest in that it is the first one so 
holding in Illinois since the enactment of the 1933 Business Corporation Act. 


“In 1948, Section 9 of the New York Stock Corporation Law was enacted which 
in effect overruled the Benintendi decision, and followed the trend permitting the par- 
ticipants in closed corporations to preserve that type of veto power, for which partners 
commonly contract, over the administration of the corporate enterprise. 

'TIrx. Rev. Srat. c. 32, § 157.37 (1953). 


°In Kantzler v. Bensinger, 214 Ill. 589, 598, 73 N.E. 874, 878 (1905), the court said: 
“Tt was open to the parties to make any arrangements with regard to the management 
of the corporation mutually agreeable to them. No other persons had any interest in 
the stock and no one else could complain.” 

"Fitzgerald v. Christy, 242 Ill. App. 343 (1926). 

® The weight of such vague phrases as: “Any provisions not inconsistent with law 
which the incorporators may choose to insert for the regulation of the internal affairs 
of the corporation,” (ILL. Rev. Stat. c. 32, § 157.47 (1953)) has yet to be explored. Such 
provision was insufficient in Kaplan v. Block, 183 Va. 327, 31 S.E.2d 893 (1944). 

*Eight states expressly permit provisions requiring larger-than-statutory majorities 
for director action: California, Georgia, Illinois, Indiana, Kansas, Kentucky, Missouri, 
and Ohio. 

Tit. Rev. Stat. c. 32, § 157.37 (1953). 

"Note, The Validity of Stockholders’ Voting Agreements in Illinois, 3 U. Cu. 
L. Rev. 640 (1936). 

® Ibid. 
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There also exists the further consideration of where the written terms 
of such provisions must appear. In some states statutes clearly indicate that 
certain veto provisions will not be effective unless they are embodied in the 
articles of incorporation.'* Also, some courts seem to show a greater willing- 
ness to sustain veto provisions if they are in the articles than if they are in 
the by-laws.!* There appears to be no basis for such distinction ‘in Illinois, 
since Section 37 authorizes their inclusion in either the articles or the 
by-laws. 

The question presented by the instant case, in particular, is whether 
a veto provision can be validly provided for by including it in a pre- 
incorporation contract without placing it in either the articles or the by- 
laws. The instant case ignores the statute }° and cites Fitzgerald v. Christy,'® 
to support its ruling.1* The facts of that case are distinguishable, however, 
from the facts of the instant case, inasmuch as in Fitzgerald v. Christy, the 
provisions of the pre-incorporation contract were also adopted by the cor- 
poration in its by-laws. Also, Fitzgerald v. Christy was decided under the 
1919 act, which did not contain the express words now contained in Sec- 
tion 37, authorizing a greater than majority provision in the articles or the 
by-laws.18 

An important reason for not allowing a veto power via pre-incorpora- 
tion contract is that it is not sufficiently public to provide notice to all who 
may be influenced by its terms but who were not parties to it. This policy 
of notice is apparent in the express safeguard provisions of the New York 
Law,!® which requires that notice of voting limitations be placed in the 
certificate of incorporation, which must then be signed by all shareholders, 
and on all stock certificates.?° 


* See, e.g., Pa. Bus. Corp. Law § 503 (1951); Wis. Bus. Corp. Law § 180.28 (1951). 

* Compare Benintendi v. Kenton Hotel, 294 N.Y. 112, 60 N.E.2d 829 (1945) with 
Ripin v. Atlantic Mercantile Co., 205 N.Y. 442, 98 N.E. 885 (1912). 

* Tit. Rev. Stat. c. 32, § 157.37 (1953). 

© 242 Ill. App. 343 (1926). 

“In Fitzgerald v. Christy, 242 Ill. App. 343, 359 (1926), the court said: “We are 
of the opinion that the agreement . . . to which all of the stockholders and directors 

. were parties, and the provisions of the by-laws of that company, which were 
adopted by the affirmative action of all of them, in so far as they provided that no 
salaries are to be voted or changed, and further that said by-laws are not to be altered 
or repealed, except by unanimous vote of said parties, as directors, are neither uncon- 
scionable nor contrary to the law nor against public policy.” 

*Tll. Laws 1919, at 312 (repealed), provided that “a majority of the directors 
elected shall constitute a quorum for the transaction of business.” 

*N.Y. Laws c. 862, § 1 (1948), amended by N.Y. Laws c. 261 (1949) and N.Y. 
Laws c. 717, §1 (1951), requires that the greater-than-majority agreement appear on 
the certificate of incorporation, notice thereof on all share certificates, and that the 
certificate of incorporation be subscribed and acknowledged by all the shareholders or 
subscribers. 

*° The inference from Kantzler v. Bensinger, 214 Ill. 589, 73 N.E. 874 (1905), Fitz- 
gerald v. Christy, 242 Ill. App. 532 (1926), and Teich v. Kaufman, 174 Ill. App. 306 
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In the instant case, however, the plaintiff and two of the three defend- 
ants were themselves parties to the pre-incorporation agreement, and so 
they had notice of the limitation. Also, the third defendant, a brother of 
the others, was held to have had notice.?!_ The court, therefore, thought 
there was little reason for holding the limitation ineffective in this situation. 
But, it appears unlikely that the court would have allowed the omission of 
the limitations from the certificate or by-laws to prejudice the rights of 
third parties who had no notice of the limitations.2? This would seem 
especially so in view of the fact that they would not only be without notice 
of the limitation, but would be misled by the by-law showing the directors 
were governed by majority rule. 

Russet L. SoHN 


FEDERAL ESTATE TAX—Deduction of Conditional Charitable Bequest 
Disallowed. (United States) 


The testator left a charitable bequest to take effect only if his child- 
less 27-year old daughter died without descendants surviving her and her 
mother. In the estate tax return, the executor deducted $179,154.19 from 
the gross estate as the value of this conditional bequest to charity, but the 
deduction was disallowed by the Commissioner of Internal Revenue. The 
Commissioner was reversed by the Tax Court,! whose decision was 
affirmed by the Court of Appeals for the Second Circuit.2 On writ of 
certiorari, held: Reversed. The deduction of the actuarially computed value 
of a deferred charitable bequest is allowable only when the actual enjoy- 
ment of such a gift by the charity is assured, or when the possibility of 
occurrence of the condition which will deprive the charity of the bequest 
is so remote as to be negligible. Commissioner v. Estate of Louis Stern- 
berger, 348 U.S. 187, 75 Sup. Ct. 229 (1955). 

The bequest in the principal case was conditioned upon the daughter’s 
death without descendants, and might never have vested in enjoyment in 
the charitable beneficiaries. It consisted of a mere possibility of acquiring 


(1912), is that a greater-than-majority agreement would require unanimous approval by 
the shareholders. But cf. People v. Pyle, 235 Ill. App. 532 (1924). 

* The court agreed with plaintiff’s contention that the inscription of the certificates 
of stock that the certificate can be transferred subject to the agreement dated October 
30, 1947, was sufficient notice to the director who became a shareholder subsequent to 
the initial issue. The court seems to be stretching the notice provision to say that the 
new director had knowledge of a voting restriction via a notice restricting transfer, but 
probably did so with the fact in mind that the new director was a brother of the two 
majority directors, and was therefore not without knowledge. 

= Cf. Ashley Wire Co., v. U.S. Steel Co., 164 Ill. 149, 45 N.E. 410 (1896). 

1Estate of Louis Sternberger v. Commissioner, 18 T.C. 836 (1952). 

* Commissioner v. Estate of Louis Sternberger, 207 F.2d 600 (2d Cir. 1953). 
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benefits under the will, and the question is whether Congress intended the 
value of such conditional bequests to be deductible. The United States 
Court of Appeals for the Second Circuit answered this question in the 
affirmative in Meierhof v. Higgins.s The United States Court of Appeals 
for the First Circuit reached a contrary result in Newton Trust Co. v. Com- 
missioner,* and certiorari was granted in the principal case to resolve this 
conflict. 

The controlling provision of the Internal Revenue Code ® states that 
charitable bequests may be deducted from the value of the gross estate in 
determining the net taxable estate. Nothing in the statute expressly requires 
assured enjoyment, nor excludes conditional bequests from the deduction. 
However, the court argued that to permit deduction of conditional bequests 
would allow untaxed portions of the estate to pass to non-charitable uses, if 
the condition upon which the charitable bequest depended did not occur.® 
But this contention is also adverse to deduction of the value of assured, but 
deferred, gifts to charity. For example, where the gift is to A for life, 
remainder to charity, the value of the remainder is determined by sub- 


°129 F.2d 1002 (2d Cir. 1942). Trustees were to pay the income from a fund to 
the testator’s sister for life, to her husband if he survived, and the remainder to the 
testator’s widow, if surviving, otherwise to Columbia University. While the widow’s sur- 
viving the sister and her husband would prevent the vesting of this conditional re- 
mainder in the University, its value at the time of the testator’s death could be actuarially 
computed with the same mortality tables long accepted in determining the value of 
assured remainders. The court held, id. at 1006, “The right to deduct the value in a 
case like the present depends not on whether it is contingent or vested, but on whether 
it has an ascertainable market value, and in view of the published Treasury practice in 
handling [valuing] interests subject to identical uncertainties [human mortality] the tax- 
payers properly based the amount of their claimed deduction on actuarial computa- 
tions [mortality tables]. 


*160 F.2d 175 (1st Cir. 1947). Trustees were to receive a trust fund for the tes- 
tator’s widow if she survived the testator’s brother; if not, it was left to charity. The 
probability of the brother’s outliving the widow could be readily ascertained from 
standard mortality tables. Since the brother and sister were the same age, the charity 
had about a 50-50 chance of taking the bequest, whose value to charity was thus about 
50% of the fund. But the court held that even if the value of the gift could be actu- 
arially computed, it still could not be deducted because the charity was not assured 
of enjoyment of the gift. 

‘Int. Rev. Cope of 1939, § 812, as amended, 61 Strat. 7 (1947). 


“Sec. 812. Net Estate. 

“For the purpose of the tax the value of the net estate shall be determined . . . by 
deducting from the value of the gross estate— 

“ 


“(d) Transfers for Public, Charitable, and Religious Uses—The amount of all 
bequests . . . to or for the use of any corporation organized and operated exclusively 
for religious, charitable, scientific, literary, or educational purposes . . . no part of the 
net earnings of which inures to the benefit of any private stockholder or individual. . . .” 

These provisions were originally § 403(a) (3) of the Revenue Act of 1918, 40 Star. 
1098, and are now INT. Rev. Cope of 1954, § 2055(a). 


*348 U.S. 187, 192, 75 Sup. Ct. 229, 232 (1955). “The statute restricts charitable 
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tracting from the corpus its capitalized value for the period of A’s life ex- 
pectancy. To the extent that A outlives his expectancy, the government 
has really permitted a charitable deduction for an interest which has passed 
to a non-charitable use. As this contention is not recognized in the case 
of assured gifts to charity, it should not be applied in the analogous situa- 
tion of conditional gifts to charity. In both cases a deduction would only 
be allowed for the actuarial value of the charitable bequest, and while some 
estates would secure a tax advantage, in the aggregate, the amounts received 
by charity should substantially equal the charitable deductions.? 

Insofar as the admitted purpose of the statute is to encourage testa- 
mentary gifts to charity,’ it would seem that the statute should be con- 
strued as liberally as possible. But the court argued that allowing deductions 
for conditional gifts might “encourage the writing of conditions into be- 
quests which would assure charitable tax deductions without assuring bene- 
fits to charity.” ® The implication seems to be that the testator’s motive 
might be tax reduction rather than charitable inclination, and that no 
benefits to charity would be assured. But motive, it would seem, is wholly 
irrelevant. Furthermore, while no benefit to the particular charity would 
be assured, permitting deductions for conditional bequests to charity which 
can be valued on an actuarially sound basis would encourage testators to 
end their wills with such gifts, rather than with bequests to distant heirs.!° 
In the aggregate, these deductions would assure a considerable income to 
charity. 

Only five cases decided by the Supreme Court have specifically touched 
on the problem of deduction of the value of conditional charitable bequests. 
In Humes v. United States, the deduction was disallowed because the court 
found that the actuarial computation upon which the value of the condi- 


deductions to bequests to corporations ‘organized and operated exclusively for . 
charitable . . . purposes.’ (Emphasis added.) .. . There is no suggestion in the statute 
... of a deduction of funds other than those later to be used exclusively for charitable 
purposes.” 

‘In the case of conditional gifts, the government might permit deduction of the 
ascertained value of a charity’s interest, and the gift never vest. But in another case, the 
government having permitted deduction of a mere fraction of the total value of a gift, 
charity might take the whole. 

°348 U.S. 187, 200, 75 Sup. Ct. 229, 236 (1955). Mr. Justice Reed, with whom 
Mr. Justice Douglas joined, dissenting. “The reason for dissenting . . . is that the Court’s 
conclusion seems to disregard the words of the statute in question and to subvert the 
purpose of Congress in its enactment, that purpose admittedly being to encourage 
testamentary gifts to corporations organized for certain objects considered highly de- 
sirable for the good of our people.” And to the same effect in footnote 3 of the majority 
opinion: “The purpose of the deduction is to encourage gifts to the named uses.” Id. 
at 190, 75 Sup. Ct. at 231. 

* 348 U.S. 187, 198, 75 Sup. Ct. 229, 235 (1955). 

Most wills could probably end with a conditional bequest over to charity with 
no inconvenience to the testator’s wishes. How very often the testator might think, 
“I want the income of my estate to go to my wife for her life, with the remainder to 








’ 


SUMMER] RECENT DECISIONS 329 


tional bequest was based, was inadequate. In two cases the court found 
that the chance that the charity would not take a gift was too remote to 
affect its value, and since the value could be readily computed from stand- 
ard mortality tables, the deduction would be allowed.!* In the last two cases 
of this series, trustees could invade the corpus to secure the beneficiaries’ 
pleasure and comfort, and it was held that since the purposes for which 
the beneficiaries might want to have the corpus invaded could not be reli- 
ably predicted, the value of the gifts could not be determined with sufficient 
accuracy to warrant a deduction.’® Thus, the cases indicate concern over 
conditional gifts only to the extent that their uncertainty of vesting was 
based on conditions whose occurrence could not be reliably predicted, and 


go to my daughter if she survives. But if she is no longer living, it makes no real differ- 
ence to me whether the rules of intestate succession govern the disposition of the 
remainder or it goes to charity. But I have favorite charities. If leaving the remainder 
to them will permit a tax reduction, I will do that.” 

"276 U.S. 487, 48 Sup. Ct. 347 (1928). The estate sought a deduction based on a 
bequest to charity which was conditioned upon the death of the decendent’s 15-year old 
niece, without issue, before attaining the age of 40. The tables used to determine the 
probability that the niece would die childless were based on the experience of male and 
female members of the Scotch peerage. The court, Brandeis, J., said, “Neither taxpayer, 
nor revenue officer—even if equipped with all the aid which the actuarial art can 
supply—could do more than guess at the value of this contingency. It is clear that 
Congress did not intend that a deduction should be made for a contingent gift of 
that character.” (Emphasis added.) Jd. at 494, 48 Sup. Ct. at 348. There is no reason 
to suppose that by “gift of that character” the court referred to any category broader 
than the facts of the case, or that the value of possible conditional gifts could not be 
actuarially computed. 

*Tn Ithaca Trust Company v. United States, 279 U.S. 151, 49 Sup. Cr. 291 (1929), 
the testator gave the residue of his property to his wife for life with power to use from 
the principal any sum “that may be necessary to suitably maintain her in such comfort 
as she now enjoys.” The remainder was given to charity. Since the widow could only 
withdraw from principal to maintain the comfort then enjoyed, and the income of the 
estate was more than sufficient to maintain this standard, it was virtually certain that 
the charities would take the gift intact. 

In United States v. Provident Trust Company, 291 U.S. 272, 54 Sup. Cr. 389 (1934), 
the will left property in trust for the decedent’s daughter for life, with remainder to 
her issue, but with a provision that should she die without issue, the estate should go 
to charities. At the time of the decedent’s death, the daughter, age 50, had previously 
undergone an operation making it impossible for her to bear children, thus assuring 
that the charitable remainder would vest. 

In both of these cases the court held that since the gifts were assured, their value 
could be determined by reliable mortality tables. But had vesting of the gifts not been 
certain, it is probable that the deductions would not have been allowed, not because 
of the uncertainty of eventual enjoyment, but because of the unpredictable factors 
affecting value which would then have been present. In the /thaca Trust Co. case, the 
amount of principal which might be needed to maintain the comfort of the widow 
would not have been ascertainable. Similarly, in the Provident Trust Co. case the 
propensity of the daughter to bear children would have been a matter of pure specula- 
tion, not prediction. 

In Merchants National Bank v. Commissioner, 320 U.S. 256, 64 Sup. Ct. 108 
(1943), the testator gave the residue of his property to trustees, who were directed to 
pay the income to his wife for life, and who were authorized to invade the corpus 
whenever in their sole discretion, such discretion to be exercised with liberality, they 
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whose value could not therefore be ascertained. In each case where the 
deduction was disallowed, it was based on a failure to determine adequately 
the value of the gift. 

The facts in the principal case were quite similar to those in the Hume 
case. In order to compute actuarially the value of the charitable bequest, it 
was first necessary to determine the probability of the condition occurring. 
This required reference to a probability of remarriage table, and a specially 
devised table of the probability of a 27-year old woman having her first 
child. Without challenging the validity of the tables themselves, it should 
suffice to say that they ignored the fact that the bequest to the daughter’s 
descendants would probably encourage her to marry and leave a descendant. 
This deduction would have allowed the estate a substantial tax saving based 
on a conditional gift to charity, when the probability of occurrence of the 
condition which would defeat the gift could be increased by one whose 
descendants would take in lieu of the charities.14 The court made it quite 
evident that they felt the value of this conditional bequest was not subject 
to reliable actuarial computation. Consequently, the decision could have 
rested squarely on the Hume case. But the court went much further, and 
established a rule that no deduction should be permitted for a bequest whose 
ultimate vesting was not assured. This rule would prevent a deduction in 
situations such as the Meierhof case1® and the Newton Trust Co. case,'® 
where the value of the gifts was subject to reliable actuarial computation. 
It may be that the court felt that the valuation of most conditional gifts 
would usually be so complex a procedure that, as a practical proposition, 
the advantage of simplifying administration of the estate tax outweighed the 
disadvantage of disallowing some deductions, even where the value of the 
gift could be readily computed. 

The court said that its conclusion that a deduction should only be 
allowed if vesting of the gift is assured is found in Treasury Regulation 
105.17 The present value of deferred bequests is deductible according to 


deemed it proper for the support or happiness of the wife. The remainder was given 
to charity. 

In Henslee v. Union Planters National Bank, 335 U.S. 595, 69 Sup. Ct. 290 (1949), 
the testator gave the residue of his property to trustees, who were directed to pay to 
his 85-year old mother $750.00 each month, to invade the principal if the trust income 
was insufficient for this purpose, and to further expend the principal for the pleasure 
and comfort of his mother as she might desire. Remainders were given to charity. 

* As the court said, 348 U.S. 187, 198, 75 Sup. Crt. 229, 235, “To whatever extent 
any person can defeat the fulfillment of any condition upon which a benefit to charity 
depends, to that extent the actuarial estimate that such benefit will reach charity is less 
dependable.” 

* See note 3 supra. 

See note 4 supra. 

US. Treas. Reg. 105, (1942). 

“§ 81.44. Transfers for public, charitable, religious, etc., uses. 


“ 


“(d) If a trust is created for both a charitable and a private purpose, deduction may 
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Section 81.44, and while this section does not say that the gift must be 
assured, the court suggests that its meaning is so limited, because assured 
gifts are the subjects of the examples given. However, Section 81.46 does 
expressly limit the deduction to bequests which are, for all practical pur- 
poses, assured. Similarly, its predecessor permitted no deduction for be- 
quests which were so conditioned that they might never reach charity.® 
Section 812(d) of the 1939 code was enacted over this earlier regulation, 
and has since been re-enacted in the 1954 code over Section 81.46. The 
court argued that this is persuasive evidence that Congress intended Sec- 
tion 812(d) to be construed in accordance with these regulations of long 
standing. 

Thus, until the principal case, we had this situation. For thirty-six 
years the statute stood substantially unchanged, with no express require- 
ment that charitable bequests be assured of vesting. And for this same 
period, the Treasury Regulations consistently denied deductions for gifts 
which might never vest. Furthermore, no Supreme Court decision required 
that a deferred gift be assured. The policy of the Congress was concededly 
to encourage testamentary gifts to charities. However, the details of con- 
ditional gifts would probably be quite variable. Encouraging such bequests 
would necessitate establishing regulatory standards sufficiently detailed to 
value them. This would complicate administration of the estate tax, and 
tend to increase litigation. It is submitted that it was primarily this prac- 
tical consideration which led the court to establish judicially the rule of 
assured enjoyment. Whatever Congress might have intended when these 
statutory provisions were first enacted, its continued re-enactment of them 
in the light of the Treasury Regulations discussed, seems to have been suffi- 
cient acquiescence in the government’s interpretation of them to support 
the courts’ conclusion in the Sternberger case. And if the court has mis- 
construed the congressional intent, the remedy is obvious. 


Tuomas W. Mapp 


be taken of the value of the beneficial interest in favor of the former only insofar as 
such interest is presently ascertainable, and hence severable from the interest in favor 
of the private use. .. . Thus, if money or property is placed in trust to pay the income 
to an individual during his life, or for a term of years, and then to pay or deliver the 
principal to a charitable purpose, the present value of the remainder is deductible.” 

“§ 81.46. Conditional bequests. 

“(a) If as of the date of decedent’s death the transfer to charity is dependent upon 
the performance of some act or the happening of a precedent event in order that it 
might become effective, no deduction is allowable unless the possibility that charity will 
not take is so remote as to be negligible.” 

#U\S. Treas. Reg. 37, Art. 56 (1918). 

“Art. 56. Conditional bequests.— 

“Where the bequest . . . is dependent upon the . . . happening of some event, in 
order to become effective it is necessary that ... the occurrence of the event shall take 
place before the deduction can be allowed. Where by the terms of the bequest . . 
it is subject to be defeated by a subsequent act or event, no deduction will be allowed.” 
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LABOR LAW—Pre-emption of the Field by Federal Legislation. (United 
States) 


Members of two different unions were regularly employed by the re- 
spondent to do substantially the same work. One of these unions, petitioner 
in this case, insisted that the respondent hire only independent contractors 
whose employees belonged to the petitioner, while the other union resisted 
any agreement between respondent and the petitioner to that effect. Some 
of the petitioner’s members, who were not employed by the respond- 
ent, began peacefully picketing the respondent’s premises to promote the 
proposed agreement. Respondent filed a charge of unfair labor practices 
under Section 8(b)(4)(D) of the Taft-Hartley Act! with the National 
Labor Relations Board. The Board dismissed the charge on the ground 
that a violation of that sub-section was not made out. Before the charge 
was dismissed by the Board, respondent filed a bill for an injunction in the 
state circuit court in St. Louis, alleging a violation of the Missouri restraint 
of trade statutes? and Section 8(b)(4)(A), (B) and (D) of the Taft- 
Hartley Act.? The Missouri Supreme Court affirmed the circuit court’s 
issuance of an injunction on the ground that the labor activity was illegal 
under the Missouri restraint of trade statutes. On appeal to the Supreme 
Court, held: Reversed. By the Taft-Hartley Act, Congress has pre-empted 
the field of labor relations so that the National Labor Relations Board has 
exclusive primary jurisdiction over peaceful concerted labor activities when- 
ever an injunction against the activity in question is sought. Thus, when 
there is reason to believe that the activity may fall within the area regulated 
by the Taft-Hartley Act, the state courts must decline to act in a pro- 
ceeding for an injunction until the question of the applicability of the 
federal laws has been decided by the National Labor Relations Board.* 
Weber v. Anheuser-Busch, Inc., 348 U.S. 468, 75 Sup. Ct. 480 (1955). 

This case presents and answers the narrow question of whether a state 
has the power to entertain a bill for an injunction against peaceful concerted 
labor activities before the National Labor Relations Board has considered 
the case. Thus, the decision does not affect the status of violent activities, 


761 Stat. 140 (1947), 29 U.S.C. § 158(b)(4)(D) (1952). See note 8 infra. 
7R. S. Mo. 1949 § 416.010. 


°61 Strat. 140 (1947), 29 U.S.C. § 158(b) (4) (A), (B) and (D) (1952). See note 8 
infra. 

“The dismissal of the charge by the National Labor Relations Board was not a 
determination that the Taft-Hartley Act did not apply in this situation, since the charge 
was of a violation of only one of several possible sub-sections of Section 8. Even if the 
charge had been as broad as Section 8 itself, the dismissal of the charge would not have 
been conclusive, for the activity might still have protection under Section 7. See note 7 
infra. This reasoning by the court suggests that the state is forever precluded from 
regulation of such activities. 
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or of labor relations in businesses which do not meet the jurisdictional 
standards of the National Labor Relations Board. 

The pre-emption doctrine, on which the court relied in the present 
decision, holds that all state regulation in the first instance is barred from 
any field which Congress has occupied by passing a regulatory statute under 
the commerce power.> After Congress has occupied a given field, the states 
have primary jurisdiction only in the areas which Congress expressly ex- 
empted from the statute or allotted to the states. Hence, the crucial ques- 
tion in any labor relations case, is whether Congress, by passing the Taft- 
Hartley Act, intended to regulate the labor activities in question. 

Prior to the instant decision, there was considerable doubt as to 
whether the National Labor Relations Board had exclusive primary juris- 
diction over activities that were neither clearly protected by Section 7,7 
nor clearly prohibited as unfair labor practices by Section 8 § of the Taft- 
Hartley Act.® An early case, [nternational Union v. Wisconsin Employment 


*Cox, Federalism in the Law of Labor Relations, 67 Harv. L. Rev. 1297 (1954); 
Roumell & Schlesinger, The Preemption Dilemma in Labor Relations, 18 U. Der. L.J. 
17 (1954). 


*See International Union v. O’Brien, 339 U.S. 454, 70 Sup. Ct. 781 (1950). 


"Section 7 provides: “Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, and shall also have the right to 
refrain from any or all of such activities except to the extent that such right may be 
affected by an agreement requiring membership in a labor organization as a condition 
of employment as authorized in Section 8(a) (3).” 61 Srat. 140 (1947), 29 U.S.C. § 157 
(1952). 

* Section 8(b) (4) provides: “It shall be an unfair labor practice for a labor organi- 
zation or its agents .. . “(4) to engage in, or to induce or encourage the employees of 
any employer to engage in, a strike or a concerted refusal in the course of their em- 
ployment to use, manufacture, process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform any services, where an object 
thereof is: (A) forcing or requiring any employer or self-employed person to join any 
labor or employer organization or any employer or other person to cease using, selling, 
handling, transporting, or otherwise dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing business with any other person; (B) 
forcing or requiring any other employer to recognize or bargain with a labor organi- 
zation as the representative of his employees unless such labor organization has been 
certified as the representative of such employees under the provisions of Section 9; ... 
(D) forcing or requiring any employer to assign particular work to employees in a 
particular labor organization or in a particular trade, craft, or class rather than to 
employees in another labor organization or in another trade, craft, unless such em- 
ployer is failing to conform to an order or certification of the Board determining the 
bargaining representative for employees performing such work. .. .” 61 Srat. 140 
(1947), 29 U.S.C. § 158(b) (4) (A), (B) and (D) (1952). 

® Cox, Federalism in the Law of Labor Relations, 67 Harv. L. Rev. 1297 (1954); 
Roumell & Schlesinger, The Preemption Dilemma in Labor Relations, 18 U. Der. L.J. 
17 (1954); Preston, Federal “Pre-emption” in Labor Relations—A Reply to Professor 
Cox, 36 Cuicaco Bar Rec. 121 (1954); Brody, Federal Pre-emption Comes of Age in 
Labor Relations, 5 Lab. L.J. 743 (1954). 
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Relations Board, supported the view that the states could enjoin such inter- 
mediate activities, whether or not the National Labor Relations Board had 
passed upon the question.!! A later case, Garner v. Teamsters Union,}* sup- 
ported the theory that Congress had pre-empted the field as to all peaceful 
activities arising in the context of a labor dispute. However, it had been 
clearly established that a state could not enjoin peaceful activities which 
were protected under Section 7 of the Taft-Hartley Act.1* Whether the 
state had power to regulate peaceful activities which were prohibited by 
Section 8 was not very clear,!* although the Garner case appeared to fore- 
close the possibility of any state action prior to a consideration of the 
activity in point by the National Labor Relations Board. The present deci- 
sion makes it abundantly clear that the states are precluded from initially 
determining the character of any peaceful activity in a labor dispute. 

The decision in the principal case negates a theory drawn from a num- 
ber of previous holdings decided on the “public policy” doctrine.45 Under 
this theory, the state could regulate labor relations within the purview of the 
Taft-Hartley Act, if it was acting in furtherance of a valid public policy.’ 


* 336 US. 245, 69 Sup. Ct. 516 (1949). The state’s injunction against a series of 
unannounced work stoppages was allowed to stand, since the activity was a variation 
of the sit-down strike which the states are free to regulate. See Labor Board v. Fansteel 
Metallurgical Corp., 306 U.S. 240, 59 Sup. Cr. 490 (1939). 

* Unannounced work stoppages are neither protected under Section 7, nor pro- 
hibited under Section 8. The state was allowed to enjoin the activity under a labor 
statute. International Union v. Wisconsin Employment Relations Board, 336 U.S. 245, 
69 Sup. Cr. 516 (1949). 

% 346 U.S. 485, 74 Sup. Ct. 161 (1953). The activity that the state court enjoined 
was primary recognition picketing which is an unfair labor practice under the federal 
act only when done in the face of a Board certification of another union. Ryan Con- 
struction Corp., 85 NLRB 417 (1951); Ira A. Watson Co., 80 NLRB 533 (1949). In 
the Garner case, the state statute was a labor statute patterned upon the Taft-Hartley 
Act. Thus, if it was an unfair labor practice under the state statute, it was also one 
under the Taft-Hartley Act. The reversal by the Supreme Court was based on the 
conclusion that procedural differences between the state and the federal remedies could 
result in different holdings as easily as differences in substantive law. 

*See Amalgamated Association v. Wisconsin Employment Relations Board, 340 
USS. 383, 71 Sup. Ct. 359 (1950); International Union v. O’Brien, 339 U.S. 454, 70 Sup. 
Ct. 781 (1950); La Crosse Telephone Corp. v. Wisconsin Employment Relations Board, 
336 US. 18, 69 Sup. Ct. 379 (1949); Bethlehem Steel Co. v. New York Labor Relations 
Board, 330 U.S. 767, 67 Sup. Ct. 1026 (1947); Hill v. Florida, 325 U.S. 538, 65 Sup. 
Ct. 1373 (1945). 

*Roumell & Schlesinger, The Preemption Dilemma in Labor Relations, 18 U. Det. 
L.J. 17 (1954). 

* See, e.g., Building Service Employees International Union v. Gazzam, 339 U.S. 
532, 70 Sup. Ct. 784 (1950); Brotherhood of Teamsters v. Hanke, 339 U.S. 470, 70 Sup. 
Ct. 773 (1950); Hughes v. Superior Court, 339 U.S. 460, 70 Sup. Ct. 718 (1950); Giboney 
v. Empire Storage & Ice Co., 336 U.S. 490, 69 Sup. Cr. 684 (1949). Until the present 
case, there was a belief that this doctrine might provide an area of regulation by the 
state despite the pre-emption doctrine. Brody, Federal Pre-emption Comes of Age in 
Labor Relations, § Lab. L.J. 743 (1954). 

* Brody, Federal Pre-emption Comes of Age in Labor Relations, 5 Lab. L.J. 743 
(1954). 




















SUMMER] RECENT DECISIONS 335 


However, in none of these “public policy” cases was the question of pre- 
emption raised. In the present case, the fact that the Missouri court was 
applying a statute that expressed a policy for Missouri citizens did not sway 
the Court at all.27 

The pre-emption doctrine, as applied in the principal case, does not 
necessarily mean that the states are altogether powerless to regulate labor 
relations. A state, under its traditional regulatory powers, may enjoin vio- 
lence and breaches of the peace,!® may award damages for injury by tortious 
conduct,!® and may regulate maintenance of membership clauses in employ- 
ment contracts.?° Thus, the interest of the state in assuring harmony among 
its citizens is promoted, while the uniformity of labor regulation that Con- 
gress was seeking by passing the Taft-Hartley Act is more closely attained. 

The employer who is confronted with organized labor pressure in the 
future will have a difficult decision to make. Since his chief interest will 
be in finding speedy relief, he will be looking for excuses to take his case 
initially to a state agency or court. If he can find some justification for 
considering the union’s conduct illegal, an injunction granted him by the 
state court will probably stand.2!_ However, if the gravamen of his com- 
plaint is that the union’s objective is illegal, and if the activity arises in the 
context of a labor dispute, an injunction granted him will probably not be 
upheld. 

Although the present decision clarifies the law in a limited area, the 


* Weber v. Anheuser-Busch, Inc., 348 U.S. 468, 75 Sup. Ct. 480, 487 (1955). The 
public policy theory is still valid where the activity does not arise in the context of a 
labor dispute, and thus was not primarily intended to improve the hours, wages, or work- 
ing conditions of the employees. Under these circumstances, the Taft-Hartley Act does 
not apply, since it was designed to regulate activities to promote wages, hours, and 
working conditions of employees. Brody, Federal Pre-emption Comes of Age in Labor 
Relations, § Lab. L.J. 743 (1954). 

*See United Construction Workers v. Laburnum Construction Corp., 347 USS. 
656, 74 Sup. Cr. 833 (1954); Allen-Bradley Local v. Wisconsin Employment Relations 
Board, 315 U.S. 740, 62 Sup. Ct. 820 (1942). 

*® United Construction Workers v. Laburnum Construction Corp., 347 U.S. 656, 
74 Sup. Ct. 833 (1954). The tort committed by the union was interference with an 
advantageous business relationship. The union had forced the employer to break several 
contracts. 

Thus, a distinction is taken on the basis of the remedy sought. To allow the state 
to award damages for injuries from activities that it is prohibited from enjoining 
appears to be logically inconsistent, since, in either case, the state must initially consider 
the factual situation. However, the distinction seems practicable, since injunctions are 
far more effective regulatory measures than awards of damages. 

> Algoma Plywood & Veneer Co. v. Wisconsin Employment Relations Board, 
336 U.S. 301, 69 Sup. Ct. 584 (1949). 

21 The theory that the states should be allowed to enjoin illegal conduct, while the 
National Labor Relations Board retains exclusive primary jurisdiction over all injunc- 
tion proceedings when the gist of the complaint is an illegal objective seems to be a 
reasonable interpretation of the cases decided thus far. Cox, Federalism in the Law of 
Labor Relations, 67 Harv. L. Rev. 1297 (1954). 
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great body of labor law is still unsettled.2? Since the courts are forced to 
interpret the law by a slow, case by case determination, only a carefully 
drawn statute can quickly eliminate the confusion in the law of labor rela- 
tions.*8 

Joun W. WarbdELL 


LABOR LAW-—Suit by Union on Behalf of Employees. (United States) 


The petitioner, an unincorporated labor organization, sued under Sec- 
tion 301 of the Labor Management Relations Act of 1947, for the benefit 
of some 4,000 employees of the respondent who were absent from work on 
April 3, 1951. It alleged that the respondent had violated the parties’ col- 
lective bargaining contract in failing to pay the employees for this day of 
absence. The employees were neither named nor made parties to the suit. 
The petitioner requested the court to interpret the contracts, declare the 
rights of the parties, compel respondent to make an accounting, name the 
employees involved and the amounts of unpaid salaries, and enter a judg- 
ment against respondent and in favor of the individual employees for the 
unpaid wages. The district court dismissed the suit on its merits.1 The court 
of appeals vacated the district court’s order and directed a dismissal for lack 
of jurisdiction. It stated that Section 301 grants jurisdiction to federal 
courts only over cases which involve breach of the collective bargaining 
contract between the union and the employer and that the present cause 
of action was upon the individual contracts of hire.2 On appeal, held: 
Affirmed. In view of the constitutional problems and the great increase in 
federal litigation which would result from a contrary decision, it must be 
concluded that Congress did not confer on the federal courts jurisdiction 
over suits for individual compensation. Ass’n of Westinghouse S. Emp. v. 
Westinghouse E. Corp., 348 U.S. 437, 75 Sup. Cr. 488 (1955). 

Prior to this decision it has generally been held that, as a result of 
Section 301 of the Labor Management Relations Act, unions could sue upon 
collective bargaining agreements in federal courts for the benefit of indi- 


"For example, the problem of whether the state can regulate labor relations in 
businesses over which the National Labor Relations Board has declined jurisdiction 
remains unsettled. Witney, NLRB Jurisdictional Policies and the Federal-State Relation- 
ship, 6 Lab. L.J. 3 (1955). 

*® See Cox, Federalism in the Law of Labor Relations, 67 Harv. L. Rev. 1297 (1954); 
Roumell & Schlesinger, The Preemption Dilemma in Labor Relations, 18 U. Det. L.J. 
17 (1954). 

* Ass’n of Westinghouse S. Emp. v. Westinghouse E. Corp., 107 F. Supp. 692 
(W.D. Penn. 1952). 

? Ass’n of Westinghouse S. Emp. v. Westinghouse E. Corp., 210 F.2d 623 (3d Cir. 
1954). 
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vidual employees.* Declaratory judgments and damages have uniformly 
been allowed. The courts have considered that new substantive rights have 
been created by Section 301 in conjunction with the rest of the Act, and 
that Section 301(a) provides a forum in which to enforce these rights.5 The 
right of the union to sue under Section 301 upon those provisions of the 
collective bargaining contract, the benefit of which runs directly to the 
union, has never been questioned.® 

Any controversy as to the meaning of Section 301 prior to the instant 


*61 Strat. 156 (1947), 29 U.S.C. § 185 (1952). Section 301 provides: 

“Sec. 301. (a) Suits for violation of contracts between an employer and a labor 
organization representing employees in an industry affecting commerce as defined in 
this Act, or between any such labor organizations, may be brought in any district court 
of the United States having jurisdiction of the parties, without respect to the amount 
in controversy or without regard to the citizenship of the parties. 


“(b) Any labor organization which represents employees in an industry affecting 
commerce as defined in this Act and any employer whose activities affect commerce as 
defined in this Act shall be bound by the acts of its agents. Any such labor organiza- 
tion may sue or be sued as an entity and in behalf of the employees whom it represents 
in the courts of the United States. Any money judgment against a labor organization 
in a district court of the United States shall be enforceable only against the organiza- 
tion as an entity and against its assets, and shall not be enforceable against any individual 
member or his assets . . .” 


*United Protective Workers v. Ford Motor Co., 194 F.2d 997 (7th Cir. 1952); 
Textile Workers Union v. Arista Mills Co., 193 F.2d 529 (4th Cir. 1951); AFL v. West- 
ern Union Tel. Co., 179 F.2d 535 (6th Cir. 1950); Bakery & Confectionery W. I. U. 
v. National Biscuit Co., 177 F.2d 684 (3d Cir. 1949); The Evening Star Newspaper Co. 
v. Columbia Typo-Union, 124 F.Supp. 322 (D. D.C. 1954); Food & Service Trades 
Council v. Retail Associates, 115 F.Supp. 221 (N.D. Ohio 1953); Local 937 v. Royal 
Typewriter Co., 88 F.Supp. 669 (D. Conn. 1949); United Shoe Workers v. LeDanne 
Footwear, 83 F.Supp. 714 (D. Mass. 1949). Cf. Rock Drilling, Blasting, Etc. v. Mason 
& Hanger Co., 217 F.2d 687 (2d Cir. 1954), in which it was held that although Section 
301 allows unions to sue for the benefit of employees on collective bargaining contracts 
and be trustees of recoveries for the benefit of the employees entitled to them, it does 
not give either the jurisdiction or the right to unions to sue for torts to the individual 
members of the unions. 

®See Ass’n of Westinghouse S. Emp. v. Westinghouse E. Corp., 348 U.S. 437, 
461, 465, 75 Sup. Ct. 488, 501, 503 (1955) (concurring opinion of Mr. Justice Reed and 
dissenting opinion of Mr. Justice Douglas joined by Mr. Justice Black). See also, 
Shirley-Herman Co. v. Internat’] Hod Carriers, 182 F.2d 806, 809 (2d Cir. 1950) where 
the court stated that Section 301 “. . . created a remedy where none existed before and 
provided a forum in which to enforce it.” Ass’n of Westinghouse S. Emp. v. Westing- 
house E. Corp., 210 F.2d 623 (3d Cir. 1954); United Electrical Workers v. Oliver Corp., 
205 F.2d 376 (8th Cir. 1953); Textile Workers Union v. American Thread Co., 113 
F.Supp. 137 (D. Mass. 1953). The court in Fay v. American Cystoscope Makers, 98 
F.Supp. 278 (S.D. N.Y. 1951), not only held that a federal substantive right was created 
but also that Congress had pre-empted the field, and allowed removal from a state 
court. Cf. Castle & Cooke Terminals v. Local 137, 110 F.Supp. 247 (D. Hawaii 1953), 
in which the court refused removal because the words of the statute “may be brought” 
do not mean that state courts are without jurisdiction. 

* Ass'n of Westinghouse S. Emp. v. Westinghouse E. Corp., 210 F.2d 623 (3d Cir. 
1954); Fay v. American Cystoscope Makers, 98 F.Supp. 278 (S.D. N.Y. 1951); Mountain 
States Div. No. 17, C. W. v. Mountain States Tel. & Tel. Co., 81 F.Supp. 397 (D. 
Colo. 1948). 
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decision has mainly involved the question whether injunctive relief can be 
obtained by either the union or the employer through Section 301. It has 
generally been held that Section 301 has not amended by implication the 
provisions of the Norris-LaGuardia Act prohibiting injunctions in labor 
disputes.’? Therefore, suits by employers seeking injunctions against labor 
unions or employees have been barred by Section 104 of the Norris- 
La Guardia Act. However, injunctions have been allowed by unions 
against employers as a method of enforcement of the collective bargaining 
agreement. Although the suit may involve a labor dispute or an unfair labor 
practice, the courts permit the injunction as a method of enforcement of 
specific provisions of the contract.® 

The instant decision throws doubt upon all these holdings. The real 
meaning of this decision is impossible to determine. True, a union may not 
sue in federal courts for the compensation of its members under Section 301. 
Six members of the Court concurred in this result, but upon three different 
grounds. Three said the courts were too busy, and Congress would not 
wish this litigation on them. They also intimated that no federal substantive 
right was created by Section 301, and that a statute which allowed suit in 
federal courts where neither diversity of citizenship nor a federal question 
was present, would be unconstitutional.1° Two members of the Court stated 
that “. . . the language of Section 301 was not sufficiently explicit nor its 


*47 Srat. 70 (1932), 29 U.S.C. § 104 (1952). “... mo court of the United States 
shall have jurisdiction to issue any restraining order or temporary or permanent in- 
junction in any case involving or growing out of any labor dispute to prohibit any 
person or persons participating or interested in such dispute . . . from doing, whether 
singly or in concert, any of the following acts:” including, “ceasing or refusing to 
perform any work or to remain in any relation of employment,” and “giving publicity 
to the existence of, or the facts involved in, any labor dispute, whether by advertising, 
speaking, patrolling, or in any other method not involving fraud or violence.” 

47 Stat. 73 (1932), 29 U.S.C. § 113(c) (1952). “. .. ‘labor dispute’ includes any 
controversy concerning terms or conditions of employment, or concerning the asso- 
ciation or representation of persons in negotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of employment, regardless of whether or not the 
disputants stand in the proximate relation of employer and employee.” 

5’ W. L. Mead, Inc. v. International Brotherhood, 217 F.2d 6 (1st Cir. 1954); In re 
Third Ave. Transit Corp., 192 F.2d 971 (2d Cir. 1951); Alcoa S. S. Co. v. McMahon, 
81 F.Supp. 541 (S.D. N.Y. 1948). 

® Milk Drivers v. Gillespie Milk Prod. Corp., 203 F.2d 650 (6th Cir. 1953); Textile 
Workers Union v. Arista Mills Co., 193 F.2d 529 (4th Cir. 1951); The Evening Star 
Newspaper Co. v. Columbia Typo-Union, 124 F.Supp. 322 (D. D.C. 1954); Insurance 
Agents’ Inter. Union v. Prudential Ins. Co., 122 F.Supp. 869 (E.D. Penn. 1954); Textile 
Works Union v. American Thread Co., 113 F.Supp. 137 (D. Mass. 1953); Textile 
Workers Union v. Aleo Mfg. Co., 94 F.Supp. 626 (M.D. N.C. 1950); Mountain States 
Div. No. 17, C. W. v. Mountain States Tel. & Tel. Co., 81 F.Supp. 397 (D. Colo. 1948). 
Contra, Amazon Cotton Mill Co. v. Textile Workers Union, 167 F.2d 183 (4th Cir. 
1948); United Packing House Workers v. Wilson & Co., 80 F.Supp. 563 (N.D. II. 
1948). Cf. United Protective Workers v. Ford Motor Co., 194 F.2d 997 (7th. Cir. 1952), 
in which injunctive relief was denied because the petitioners had an adequate remedy 
at law. 

2 Ass'n of Westinghouse S. Emp. v. Westinghouse E. Corp., 348 U.S. 437, 75 
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legislative history sufficiently clear to indicate that Congress intended to 
authorize a union to enforce in a federal court the uniquely personal right 
of an employee for whom it had bargained to receive compensation for 
services rendered his employer.” !! And one said that the claim for wages 
for the employees arose from separate hiring contracts between the em- 
ployer and each employee.!? Two justices expressed no opinion as to the 
constitutional question and the presence of a substantive right,!* and three, 
including the two dissenters, implied that federal substantive rights were 
created by the Labor Management Relations Act.'* 

The principal case would indicate that no suit by a union on behalf of 
its individual members will be entertained in federal courts under Section 
301. In fact, Mr. Justice Frankfurter’s opinion upon the constitutional issue 
throws doubt upon the right of the union to sue in federal courts upon juris- 
diction conferred by Section 301 even though it sued on portions of the 
contract the benefit of which ran directly to the union. If no new federal 
substantive right is provided by the Labor Management Relations Act, the 
provision for federal jurisdiction without diversity would violate Article III, 
Section 2 of the United States Constitution. 

Such a holding seems basically unsound. Congress had the power to 
provide new substantive rights by the commerce clause, and it is unreason- 
able to assume that it failed to provide these rights when it provided a 
method by which they could be enforced. The diversity of citizenship 
clause, and virtually the entire Subsection (a),!® would be surplusage if the 
sole purpose of Section 301 was to provide that unions were legal entities 
capable of suing and being sued in the federal courts. 

Assuming Congress has indicated that a federal common law should be 
developed in regard to collective bargaining agreements, it is still doubtful 
as to the exact legal relationships provided by these agreements. They em- 
body some aspects of an agency contract,!? some aspects of a third party 


Sup. Cr. 488 (1955). (Mr. Justice Frankfurter joined by Mr. Justice Burton and Mr. 
Justice Minton). 


"Id. at 461, 75 Sup. Ct. at 501 (concurring opinion of Mr. Chief Justice Warren 
joined by Mr. Justice Clark). 


# Id. at 461, 75 Sup. Ct. at 501 (concurring opinion of Mr. Justice Reed). 
* See note 11 supra. 


“Id. at 461 and 465, 75 Sup. Ct. at 501 and 503 (concurring opinion of Mr. Justice 
Reed and dissenting opinion of Mr. Justice Douglas joined by Mr. Justice Black). 

* “The judicial Power shall extend to all Cases, in Law and Equity, arising under 
this Constitution, the Laws of the United States, . . .; to Controversies . . . between 
Citizens of different States. . . .” 

© See note 3 supra. 


The union acts as agent for its members in obtaining satisfactory working con- 
ditions and compensation for its members’ employment. Mueller v. Chicago & N. W. 
R. Co., 194 Minn. 83, 259 N.W. 798 (1935). 
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beneficiary contract,!* and some aspects of a two party contract.’® Courts 
in attempting to define these contracts should not limit themselves to any 
one of these theories, but should consider collective bargaining agreements 
as sui generis and allow an interpretation which will best effect the objects 
of the parties. 

Individual rights are obtained through the collective bargaining agree- 
ment. They should be allowed to be enforced by the moving parties of this 
same agreement. To hold otherwise effectually removes the individual 
benefit provisions from the contract. The only party willing and able to 
enforce them is barred from doing so in the federal courts.?° The result is 
likely to be an increase in industry strikes for the enforcement of individual 
rights which should be enforced through the offices of the law. 


Puitip H. Warp, Jr. 


PARTITION—Apportionment of Plaintiff's Attorney’s Fees in Partition 
Suits. (Illinois) 


Plaintiff’s testator filed a complaint for partition which failed to allege 
properly the rights and interests of the parties. Defendant’s motion to 
strike was sustained by the court. An amended complaint failed to cure the 
defects. Again, detendant’s motion to strike was sustained by the court. 

Plaintiff entered the suit upon the death of her testator. She properly 
joined all necessary parties and correctly set out their rights and interests. 
A partition sale was allowed and plaintiff's attorney’s fees were apportioned 
among the parties to the suit. On appeal, held: Reversed and remanded. 
Plaintiff, on her own motion, was substituted for her decedent in the suit. 


* The contract between the union and the employer is drafted not only to benefit 
the union members but also all other employees of the company. J. I. Case Co. v. 
Labor Board, 321 U.S. 332, 64 Sup. Ct. 576 (1944); Marranzano v. Riggs Nat. Bank of 
Washington, D.C., 184 F.2d 349 (D.C. Cir. 1950). 

Some provisions of the collective bargaining contract such as the collection of 
union dues by the employer run only between the union and the employer. Ass’n of 
Westinghouse S. Emp. v. Westinghouse E. Corp., 210 F.2d 623 (3d Cir. 1954). 


© The instant decision indicates that the union will not be allowed to sue for rights 
of its individual members in the federal courts. The individual members may not sue 
under Section 301 and may only sue in federal court if diversity of citizenship and the 
jurisdictional amount are present. United Protective Workers v. Ford Motor Co., 194 
F.2d 997 (7th Cir. 1952). These conditions are seldom present. This leaves the union 
and its individual members to their remedies in the state courts. An example of the 
problems which then arise can be shown by Illinois law. The union is not such a legal 
entity as can sue or be sued in Illinois. Kingsley v. Amalgamated Meat Cutters, 323 
Ill. App. 353, 55 N.E.2d 554 (4th Dist. 1944). The individual may sue in Illinois on the 
collective bargaining agreement, Dierschow v. West Suburban Dairies Inc., 276 Il. 
App. 355 (2d Dist. 1934), but quaere as to how many of the 4,000 employees in the 
instant case would have been willing or able to hire a lawyer and go to court for 
probably $10 to $15 wages. This remedy is ineffective. It is much more reasonable 
to believe that the union would call a strike and attempt to enforce its members’ rights 
through economic pressure. 
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Hence, his mistakes were chargeable to her. It was only after answers had 
. been filed by defendant that the pleadings were made sufficiently accurate 
to allow a decree for partition sale. Moreover, defendant defeated plain- 
tiff’s motion for a receiver, thereby saving an additional expense. The Illinois 
Partition Act! does not authorize apportionment of attorney’s fees when, 
as here, it is necessary for the defendant to engage his own attorney. 
O'Malley v. Walker, 4 Ill. App. 2d 555, 124 N.E.2d 690 (1st Dist. 1955). 

The instant case illustrates the difficulty the trial courts have had with 
the apportionment of plaintiff’s attorney’s fees in partition suits. Just three 
days later, another appellate court also found it necessary to reverse a lower 
court. In that instance the trial court had refused to apportion fees.? 

The apportionment of plaintiff’s attorney’s fees in partition suits is a 
statutory exception to the legal axiom that each party must bear the expense 
of his own attorney. A statutory provision relating to attorney’s fees in 
partition suits has existed in Illinois since 1869. The first statute stated 
merely that “it shall be lawful” for the court to apportion reasonable 
solocitor’s fees. By the amendment of 1889 the provision lost its permissive 
connotation and adopted the mandatory phrase “the court shall apportion.” + 
The substance of the provision has remained relatively unchanged since 1889. 

The statute itself seemingly sets forth only two prerequisites for the 
apportionment of plaintiff’s attorney’s fees: (1) that the complaint correctly 
set out the rights and interests of the parties, and (2) that the defendant 
fail to make any substantial defense. The Illinois Supreme Court, however, 
has added an additional requirement—the plaintiff’s attorney must not be 
hostile to the defendant. The Illinois Court has held that this provision is 
based upon the theory that the plaintiff prosecutes the suit for the benefit 
of all parties and, in such case, when the rights are set out correctly, each 
party should bear his own portion of the fees.® It is essential that the con- 
duct of the attorney for the plaintiff be fair and impartial to all parties in 
interest. Fees are apportioned only when it is unnecessary for the defend- 
ant to employ his own attorney.’ 


*“Tn all proceedings for the partition of real estate, when the rights and interests 
of all the parties in interest are properly set forth in the complaint, the court shall 
apportion the costs among the parties in interest in the suit, including the necessary 
expense of procuring such evidence of title to the real estate as is usual and customary 
for making sales of real estate, and a reasonable fee for plaintiff’s solicitor, so that each 
party shall pay his or her equitable portion thereof, unless the defendants, or any of 
them, shall interpose a good and substantial defense to the complaint.” Itt, Rev. Srart. 
c. 106, § 68 (1953). 

* Kunart v. Deal, 5 Ill. App. 2d 142, 124 N.E.2d 591 (3d Dist. 1955). 

*Srat. or Ituinots c. 79, § 19 (Gross Edition 1869). 

*Tut. Rev. Stat. c. 106, § 40 (1889). 

* Adams v. Adams, 398 Ill. 591, 76 N.E.2d 495 (1948). 

* McMullen v. Reynolds, 209 Ill. 504, 70 N.E. 1041 (1904). 

*Habberton v. Habberton, 156 Ill. 444, 41 N.E. 222 (1895). 
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Fees are not apportioned when the complaint fails to set out correctly 
the rights and interests of the parties, or when the defendant makes a sub- 
stantial defense. The defense can be based on a point of law or on a point 
of fact. It is not necessary that the defense be successful; it need only 
be substantial and made in good faith.? Moreover, unless an apportionment 
of the lawyer’s full fee is allowed, there can be no apportionment at all.’ 

The accuracy of the complaint, the substantiality of the defense, and 
the hostility of plaintiff’s attorney are all elements of the single considera- 
tion—was it necessary for the defendant to engage his own counsel? Stating 
the issue in this manner is useful for purposes of orientation, but is too 
general to be used as a touchstone in deciding any given case. Apportion- 
ment will not be denied merely because defendant feels it is prudent to 
engage counsel to follow the proceedings.!! Just where the line between 
prudence and necessity lies will depend upon the circumstances of each case 
considered in the light of past decisions. 

The problem of the amended complaint dealt with in the principal 
case affords a good insight into the application of the provision. Appor- 
tionment has been denied on three occasions in which the amendment re- 
sulted from a defect first revealed in the answer of the defendant.!* The 
principal case is in accord with these decisions. 

Apportionment has been allowed when plaintiff's attorney gave notice 
of the impending amendment before the answer was filed.1? In another 
instance, apportionment was allowed when the amendment was made after 
the answer was filed but before the complainant knew of the answer’s 
existence.1* The answer was filed three days before the time of filing re- 
quired by the court. On still another occasion apportionment was allowed 
when the plaintiff’s attorney showed that he was aware of the defect before 
the defendant filed his answer.'® The attorney further proved that the 
amendment would have been made even though defendant had not filed an 
answer. The court apparently felt that the defendant hastily filed his answer 
in an attempt to block apportionment of fees. Apportionment was also 
allowed when the amendment of an alleged clerical error was not induced 
by the defendant.'® 


* Harrison v. Kamp, 403 Ill. 542, 87 N.E.2d 631 (1949). 

® Metheny v. Bohn, 164 Ill. 495, 45 N.E. 1011 (1897). 

*” McMullen v. Reynolds, 209 Ill. 504, 70 N.E. 1041 (1904). 

™ Schwartz v. Schwartz, 346 Ill. App. 420, 105 N.E.2d 147 (2d Dist. 1952); Dunshee 
v. Dunshee, 179 Ill. App. 290 (2d Dist. 1913). 

* Young v. Jones, 130 Ill. App. 616 (1st Dist. 1906); Case v. Case, 103 Ill. App. 177 
(2d Dist. 1902); Lomax v. Shinn, 74 Ill. App. 50 (2d Dist. 1897). The court, in Lomax 
v. Shinn, imposed a duty on the plaintiff to question each party as to his interest. 
* Habberton v. Habberton, 156 Ill. 444, 41 N.E. 222 (1895). 
* Cashen v. Cashen, 171 Ill. App. 101 (3d Dist. 1912). 
*Fread v. Hoag, 132 Ill. App. 233 (2d Dist. 1908). 
**Dunshee v. Dunshee, 179 Ill. App. 290 (2d Dist. 1913). 
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It would seem, therefore, that the plaintiff can amend his complaint to 
correct an error without losing his right to apportionment so long as the 
correction is not induced by defendant’s answer.’ It is clear that the issue 
in these cases is the necessity for defendant to engage counsel. 

In applying the statute the court must protect the rights of the plain- 
tiff without unduly prejudicing the position of the defendant. As the 
principal case points out, the defendant is often faced with the alternative 
of risking the loss of his rights, or of paying his own counsel and also his 
share of plaintiff's fees. Allowing plaintiff his attorney’s fees too often 
would put the defendant at such distinct disadvantage that some might 
conclude that it is safer to litigate as the moving party than to continue 
arbitration and risk a suit filed by the other party. Arbitration is clearly 
a practical solution to many cases; it should not be discouraged. 

It is submitted that much of the hardship and difficulty of application 
would be eliminated by apportioning the attorney’s fees of both parties in 
close cases. A suit for partition is an adversary proceeding; often there is 
a degree of hostility between the parties. They are probably in court only 
because they have been unable to reach a private settlement. In cases where 
defendant’s counsel makes some contribution it would seem equitable to 
apportion the attorney’s fees of both parties. The statute, in its present 
form, is not broad enough to allow apportionment of the fees of both 
parties.18 Such relief must come from the legislature. 

In the final analysis it would seem that the Illinois Supreme Court has 
declared the standards as clearly as possible. There can be no universal 
rule which, per se, will lead the trial court to the correct decision in all 
cases. Each case will depend upon its own facts. Failure to make a careful 
perusal of analogous decisions could easily result in a misapplication of the 
apportionment provision of the Partition Act. 

Dae H. Hoscueit 


PROPERTY TAXATION—Classification for Purposes of Equalization of 
Assessments by the Board of Review. (Illinois) 


In 1951, Sangamon County lake-front property, which plaintiffs leased 
from the city of Springfield, was assessed concurrently with other property 
in Woodside township. Subsequently, the board of review increased the 


*™ But see Mahlmann v. Mahlmann, 218 Ill. App. 216 (1st Dist. 1920) (court appor- 
tioned fees even though defendant raised the defect; court held that the proceedings 
were substantially amicable); Tatro v. Tatro, 74 Ill. App. 189 (2d Dist. 1897) (not clear 
who discovered defect; fees apportioned). 

* The same result could be obtained under the statute by allowing only the differ- 
ence in the parties’ attorney’s fees as the allowance of “a reasonable fee for plaintiff’s 
solicitor.” This method would be awkward. It seems doubtful that a court could be 
persuaded to adopt it. 
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assessment on the plaintiffs’ property by 100 per cent but did not increase 
the assessment on other property in the township.! Plaintiffs sought to en- 
join county officials from collecting 50 per cent of the 1953 taxes applicable 
to the reassessed property. On appeal, from denial of a motion to dismiss 
the complaint, held: Reversed. The board of review possessed statutory 
authority to increase the assessment on lake-shore realty when that realty 
is regarded as a unique class of property.? Budberg v. County of Sangamon, 
4 Ill.2d 518, 123 N.E.2d 479 (1954). 

Article IX, Section I of the Illinois Constitution provides that a tax 
shall be levied upon property in proportion to its value It is obvious that 
individual assessment or reassessment of every parcel of property by the 
assessor, the board of review, the department of revenue, and the courts, 
is the most accurate method by which equality and uniformity may be 
effected. However, this is not the only, nor the most expedient method that 
may be employed. 

The principal case involved property owned by four hundred tax- 
payers; consequently, accurate individual consideration could not be given 
all property considered for reassessment. Therefore, the board of review 
employed methods provided by Section 108 of the Revenue Act, by which 
it is permitted to reassess, as a unit, either real or personal property, to 
reassess any class of property, or to equalize assessments in any part of a 
township or county, provided that notice is given to not less than fifty 
owners of the property affected.* The use of these methods presents two 
questions. Is classification of property for purposes of revaluation contrary 
to the constitution? If classification is allowed, was it properly applied to 
the situation in question? An issue similar to the one encountered in the 


*See Itt. Rev. Strat. c. 120, § 589 (1953) for the board’s authority. 


* Section 108 of the Revenue Act, Itt. Rev. Stat. c. 120, § 589 (1953), authorizes 
the board of review to: “(5) Increase or reduce the entire assessment of either real 
or personal property, or both, or of any class therein. .. .” It was also held in Budberg 
v. County of Sangamon, 4 Ill. 2d 518, 123 N.E.2d 479 (1954) that the plaintiffs failed 
to exhaust their administrative remedy before the board of review. 

*“The general assembly shall provide such revenue as may be needful by levying 
a tax, by valuation, so that every person and corporation shall pay a tax in proportion 
to the value of his, her or its property... .” Itt. Const. Art. IX, § 1. It has also been 
held that in order to secure uniformity and equality, all property must be assessed upon 
the same basis. Greene v. Louisville & Interurban Railroad Co., 244 U.S. 499, 37 Sup. Ct. 
673 (1917); People v. Gillespie, 358 Ill. 40, 192 N.E. 664 (1934); People v. Wiggins Ferry 
Co., 357 Ill. 173, 191 N.E. 296 (1934); Bistor v. McDonough, 348 Ill. 624, 181 N.E. 417 
(1932); People v. Orvis, 301 Ill. 350, 133 N.E. 787 (1922); People v. St. Louis Electric 
Bridge Co., 290 Ill. 307, 125 N.E. 280 (1919); People v. Keokuk & Hamilton Bridge Co., 
287 Ill. 246, 122 N.E. 467 (1919). In Bi-Metallic Investment Co. v. Colorado, 239 US. 
441, 36 Sup. Ct. 141 (1915), the Supreme Court held that a 4 per cent increase by the 
Board of Equalization in all taxable property in Denver without personal notice to the 
taxpayers was not contrary to the fourteenth amendment. 


‘Tux. Rev. Stat. c. 120, § 589 (1953). 
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principal case appeared in Coal Run Co. v. Finlen,> where the court upheld 
the constitutionality of a statute authorizing classification of corporations 
for purposes of taxation.® 

In People v. Orvis,’ the court considered constitutionality of statutory 
language ® identical to that construed in the principal case. The issue in 
that case concerned the constitutional adequacy of notice to only fifty 
owners of the property considered for reassessment. The court, recognizing 
that the statutory procedure was designed to give reasonable notice of re- 
assessment, concluded: 


“Laws must have a practical application. To require personal notice 
to every taxpayer of a proposed equalization of the assessment of the 
property of a taxing district would render such equalization practically 
impossible and prevent compliance with the requirements of the Con- 
stitution concerning equal taxation. It is only by such equalization that 
the provisions of the Constitution demanding equal taxation can be 
complied with. The provision of the statute that notice be mailed to at 
least 50 taxpayers of the district is not invalid as against due process 
of law.” ® 


The Illinois court has recognized that the constitution demands equali- 
zation of disproportionate assessments 1° and that reasonably expedient 
methods are necessary to effect such equalization. It was in this context that 
the court in Coal Run Co. v. Finlen™ allowed classification for purposes 
of assessment. Therefore, it is obvious that the process of equalization itself 
must be constructed so as to effect the ultimate constitutional goal of uni- 
form and proportionate taxation. Consequently, the legislature, recognizing 
the necessity for an effective method of reassessment, empowered the board 
of review to reassess, as a unit, either real or personal property, to reassess 


° 124 Ill. 666, 17 N.E. 11 (1888). 


*The department of revenue is now authorized, as its predecessor was in 1888, to: 
“(5) Assess all property owned by or used by railroad companies operating within this 
State, except non-carrier real estate; (6) Assess, and value, in the manner provided by 
law, the capital stock, including the franchise of all companies or associations incor- 
porated under the laws of this State, except companies or associations incorporated under 
the laws of this State, except companies and associations organized for purely manu- 
facturing and mercantile purposes, or for either of such purposes, or for mining and 
sale of coal or for printing or for the publishing of newspapers or for the improving 
and breeding of stock or for the purpose of banking, or as mutual building, loan and 
homestead associations, including any of such property as may have been omitted from 
assessment in any year or years, or which, from defective description, has not paid any 
taxes for any year or years; ...” Inu. Rev. Stat. c. 120, § 611 (1953). 


*301 Ill. 350, 133 N.E. 787 (1922). 
STi. Rev. Stat. c. 120, § 346 (1927). 
*People ex rel. Backer v. Orvis, 301 Ill. 350, 361, 133 N.E. 787, 791 (1922). 


People v. Schmuhl, 359 Ill. 446, 194 N.E. 731 (1935); People v. Wiggins Ferry 
Co. 357 Ill. 173, 191 N.E. 296 (1934); Aldrich v. Harding, 340 Ill. 354, 172 N.E. 772 
(1930); People’s Gas Light & Coke Co. v. Stuckart, 286 Ill. 164, 121 N.E. 629 (1918). 


* 124 Ill. 666, 17 N.E. 11 (1888). 
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any class of property, or to equalize assessments in any part of a township 
or county.!” 

The statute utilizes three methods of equalization. The first method, 
increasing or reducing the assessment of all the real or personal property 
in a particular geographical area, was used in People v. Southwestern Bell 
Telephone Co.8 In that case, the court approved a 20 per cent general 
reduction in assessments on realty in St. Clair county, and recognized that 
express statutory authorization allowed reduction of the assessed valuation 
of either real or personal property.'* The second method, increasing or 
reducing the assessment of a particular class of property, was discussed in 
People v. Olympia Fields Country Club, where the court recognized that 
the Illinois Constitution requires uniformity of taxation as applied to the 
class upon which it operates, a class which consists of property of like kind 
and character similarly situated. In the principal case, the lake-shore prop- 
erty was physically and legally unique and was reassessed as a special class 
of property.?® 

Assuming that the property did not possess unique characteristics, the 
question remains as to whether or not the board of review has power to 
increase or reduce the assessments in any part of a township. In People 
ex rel, Ferguson v. Schlitz Transfer Co.,17 the board of review attempted 
to increase the assessment on all property in the city of Ottawa. The court 
recognized that the board had power to effect such an increase, but found 
that in that particular instance adequate notice had not been given. 


“The original record in this case shows that the board increased the 
assessed value of real estate in the city of Ottawa 50 per cent. In order 
to make such an increase, it was necessary that the records of the board 
show that notice was sent to at least fifty owners of real estate in the 
city of Ottawa. ... The original record of the board showed, however, 
a proposal to revise the assessed values of real estate other than farm 
property in only that part of the city of Ottawa lying in Ottawa town- 
ship. This the board could not do. Such an increase, and the notice sup- 


” Tit. Rev. Stat. c. 120, § 589 (1953). 

*8 377 Ill. 303, 36 N.E.2d 362 (1941). 

*“This power was granted not contrary to, but in compliance with, the constitu- 
tional rule of uniformity. By it, the board of review are enabled to achieve a uni- 
formity which might not otherwise be attained.” People v. Southwestern Bell Tele- 
phone Co., 377 Ill. 303, 307, 36 N.E.2d 362, 364 (1941). 

* 374 Ill. 101, 28 N.E.2d 109 (1940). 

*©In specific performance cases, every parcel of real property is regarded as unique. 
Hayes v. Disque, 401 Ill. 479, 82 N.E.2d 350 (1948); Im re Fraser’s Estate, 401 Ill. 364, 
82 N.E.2d 633 (1948); Lossee v. Morey & Cramer, 57 Barb. 561 (1865). Consequently, 
it may be argued that any group of such parcels constitutes a unique class of property 
which may be re-assessed by the board of review under authority of Section 108 of the 
Revenue Act. 

7333 Ill. 333, 164 N.E. 702 (1929). 

















SUMMER] RECENT DECISIONS 347 


porting it, must be as to all the real estate in the city of Ottawa... .” 18 
(Emphasis added.) 


Viewed in the context of the case, this language does not prohibit the board 
from increasing assessments in a part of an assessment district, but does 
prohibit an increase of assessments in the entire district when adequate 
notice is not given. 

The constitutional demand for uniform taxation must be satisfied. In 
an effort to comply with this demand, the revenue act specifically allows 
reassessment of an inadequately or excessively valued portion of a town- 
ship or county. Therefore it appears that the board of review may re- 
assess property in any township or portion thereof, even though the portion 
reassessed is not physically unique.'® In the principal case, however, the 
court considered the realty unique and sustained its reassessment as a sepa- 
rate class of property.?° 


June HELMIG 


QUO WARRANTO—Injurious Competition Held to Vest Private Citizen 
With Necessary Interest to Challenge Ultra Vires Acts of a Corpora- 
tion. (Illinois) 


The Illinois statutes authorize a quo warranto proceeding against any 
corporation which exercises powers not conferred by law.! This action 
may be brought on his own relation by “any citizen having an interest in 
the question” after the attorney general and the state’s attorney have refused 
to commence the suit.” 

Plaintiff, a tombstone retailer, brought a quo warranto action against 
Rosehill Cemetery Company. The action was brought on plaintiff’s own 
relation; it sought to test defendant’s right to sell tombstones. Plaintiff 
alleged that such sales were ultra vires since defendant’s charter merely 
authorized a business conducted “for cemetery purposes.” Plaintiff’s sales 
had declined by half since defendant commenced the alleged ultra vires 
activity. The trial court gave judgment for defendant. On appeal, held: 


8 333 Ill. 333, 334, 164 N.E. 702, 704 (1929). Note that the following statement in 
the headnote is erroneous: “. . . (T)he board has no power to increase the assessed 
value in only part of the city, but the increase, and the notice supporting it, must be 
as to all the real estate in the city.” 333 Ill. 333, 333, 164 N.E. 702, 702 (1929). 

“If fewer than fifty taxpayers are involved in reassessment, individual notice must 
be supplied as required by Inu. Rev. Stat. c. 120, § 589(4) (1953). 

7° The determination that the realty is unique is accurate; the property is distin- 
guishable from other property in the township by reason of its proximity to Lake 
Springfield; all of it was leased from the City of Springfield. Unique character may also 
be established, however, with respect to any group of properties. See note 16 supra. 


*ILy. Rev. Stat. c. 112, § 1 (1953). 
2Tt. Rev. Stat. c. 112, § 2 (1953). 
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Reversed and remanded (three judges dissenting). First: Plaintiff had a 
sufficient individual interest to bring quo warranto on its own relation. 
Second: Defendant’s franchise must be strictly construed, as it is a specially 
chartered corporation with privileges not accorded firms organized under 
the Business Corporation Act. Since the charter did not explicitly authorize 
tombstone sales, the defendant may not engage in them. People ex rel. J. H. 
Anderson Monument Co. v. Rosehill Cemetery Co., 3 Ill.2d 592, 122 N.E.2d 
283 (1954). 

The procedural issue here presented concerns the type of “interest” 
necessary to support an action brought on the plaintiff's own relation. 

The Illinois Court has often declared that the requisite interest arises 
only from an invasion of plaintiff's “private, legal or equitable rights” by the 
challenged acts.* “One who has no interest except that which is common 
to every other member of the public is not entitled (to bring) quo war- 
ranto proceedings.” * Thus, the fact of ultra vires activity by Rosehill was 
not of itself sufficient to confer a right of action upon the plaintiff. 

However, the court set out facts which it deemed sufficient to differ- 
entiate plaintiff’s interest from that of the general public. Plaintiff did busi- 
ness opposite the Rosehill Cemetery gate. Most sales were made to Rosehill 
lot-owners. Competition by the cemetery had cut plaintiff’s trade in half. 

The court concluded that such competition gave plaintiff standing to 
bring quo warranto.5 This appears to be the first time an American court 


has decided that the ultra vires activities of a corporation may be challenged 
by a competitor simply because they hurt his business. Existing authority 
is to the contrary. 

The leading case is New Orleans Railroad Co. v. Ellerman® Ellerman 
sued to enjoin ultra vires competition by defendant. The United States 
Supreme Court held that plaintiff had no right to be free from competition. 


* The phrase is used in the instant case. People ex rel. J. H. Anderson Monument 
Co. v. Rosehill Cemetery Co., 3 Ill.2d 592, 595, 122 N.E.2d. 283, 285 (1954), and cases 
cited. 

‘Rowan v. City of Shawneetown, 378 Ill. 289, 297, 38 N.E.2d 2, 6 (1941). At the 
time the instant case was decided, the Shawneetown decision was the leading Illinois 
case interpreting the Illinois Quo Warranto Act as amended in 1937. The quoted state- 
ment may therefore be taken as an accurate statement of the law of Illinois at the time 
of the instant decision. Several months after the instant decision, the Shawneetown case 
was expressly overruled. People ex rel. McCarthy v. Firek, 5 Ill.2d 317, 125 N.E.2d 
637 (1955). However, since the subject matter of both Shawneetown and Firek was so 
different from that involved in the principal case (both involved challenges to the 
authority of governmental subdivisions), these decisions would seem to be only inci- 
dentally relevant to the problem under discussion. This is borne out by the fact that 
the instant case was not referred to in the Firek opinion, althouogh it had been cited 
to the court in oral argument. Letter from counsel for the plaintiffs, May 10, 1955. 

5 No cases were cited to support this conclusion. None have been found which 
support it. 


*105 U.S. 166 (1881). 
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Therefore, no legal interest of the plaintiff was invaded and he had no stand- 
ing to raise the ultra vires issue. 

State courts have repeatedly endorsed this rule.? Two Illinois decisions 
have cited and followed the Ellerman case.8 While in these decisions in- 
junctive relief was sought, nevertheless, the rule appears applicable to the 
instant case. It seems absurd to deny injunctive relief while permitting a 
plaintiff to achieve the same end through a proceeding in quo warranto. 

Such result seems even more questionable when one examines the stat- 
utory provisions respecting ultra vires activities. A shareholder, the state, 
and the corporation itself are the only three litigants permitted by the Busi- 
ness Corporation Act to assert that a corporate act is invalid because ultra 
vires.® The instant plaintiff falls within none of these categories. 

The court ignored this statute in its opinion. It should be noted, how- 
ever, that the section seems to have been drafted in order to deal with the 
problem of avoidance of ultra vires contracts, rather than with attempts to 
prohibit an unauthorized line of business.!° Be this as it may, the provision 
does supply evidence of a public policy aimed at discouraging attacks by 
private parties upon ultra vires enterprises." 

Thus, it appears that the court’s resolution of the “interest” question 
was contrary to the existing case law and was opposed to a seeming public 
policy indicated by the legislature. The reasons for this procedural holding 
remain obscure until examined in the light of the substantive point decided 
in this case. 

The substantive issue concerned the scope of Rosehill’s powers under 
its charter. 

The charter entitled Rosehill to do business “for cemetery purposes.” 


"New Hartford Water Co. v. Village Water Co., 87 Conn. 183, 87 Atl. 358 (1913); 
New England R. Co. v. Central Ry. & Electric Co., 69 Conn. 47, 36 Atl. 1061 (1897); 
St. Joseph Telephone & Telegraph Co. v. Southeastern Telephone Co. 149 Fla. 14, 
5 So.2d 55 (1941); Toye Bros. Yellow Cab Co. v. Cooperative Cab Co., 199 La. 1063, 
7 So.2d 353 (1942); Scott-Stafford Opera House Co. v. Minneapolis Musician’s Ass’n, 
118 Minn. 410, 136 N.W. 1092 (1912); Burns v. St.Paul City R. Co., 101 Minn. 363, 
112 N.W. 412 (1907); 7 Fietcuer, Private Corporations § 3451 (perm. ed. 1931). 

® Avery v. Chicago, 345 Ill. 640, 178 N.E. 351 (1931); Golconda Northern Ry. v. 
Gulf Line R., 265 Ill. 194, 106 N.E. 818 (1914). 

*ILL. Rev. Stat. c. 32, § 157.8 (1953). This and the other provisions of the Busi- 
ness Corporation Act are made applicable to all specially chartered corporations by 
Inu. Rev. Stat. c. 32, § 157.157 (1953). 


The section provides that “No act of a corporation . . . shall be invalid by 
reason of the fact that the corporation was without capacity or power to do such 
act... but such lack of capacity or power may be asserted: 


“(a) ... by a shareholder... 

“(b) ... by the corporation ... 

“(c) ... by the State... .” 

" This evidence of a consciously adopted policy is reinforced by the fact that 
an identical provision was inserted in the Corporations Not For Profit Act. Int. Rev. 
Sat. c. 32, § 163a5 (1953). 
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It enabled the company to arrange burial lots, ornament the grounds, and 
erect tombs or other structures.!2 The court held that these grants did not 
impliedly permit Rosehill to sell grave markers to those of its lot-owners 
who wished to buy. 

The court declared that its decision in People ex rel. Paxton v. Bloom- 
ington Cemetery '* was “decisive of the issues here presented.” 14 This 
conclusion seems erroneous. 

In the Paxton case a cemetery rule required lot-owners to purchase 
their vaults from the cemetery. The court held this rule unreasonable, ultra 
vires, and void as applied to lot-owners who had obtained their burial plots 
prior to the rule’s adoption. The court appears to have misinterpreted the 
Paxton opinion; Paxton did not hold that monument sales by a specially 
chartered cemetery were ultra vires per se.'® 

It is difficult to take the majority’s asserted view of the Paxton case 
seriously. The real reason for the instant decision must be found elsewhere. 

The instant opinion paid close attention to the unusual privileges 
granted by the legislature in Rosehill’s specially enacted charter. Most sig- 
nificant of these was a tax exemption provision.1® Such exemptions are not, 
of course, accorded firms organized under the Business Corporation Act. 
Hence, the court felt that its decisions liberally construing other corporate 
charters were not applicable in Rosehill’s case.17 


* Abstract of Record, pp. 7-9. 

8 353 Ill. 534, 187 N.E. 455 (1933). 

* People ex rel. J. H. Anderson Monument Co. v. Rosehill Cemetery Co., 3 Ill.2d 
592, 600, 122 N.E.2d 283, 287 (1954). 

* The court made this very clear when it said, in the Paxton case: “The written 
rule forbidding the use of . . . vaults except those furnished by defendant was not in 
force when the . . . lot was purchased. . . . The rights of burial were conferred upon 
the grantee . . . without any reservation or condition for furnishing grave boxes. The 
rule is in derogation of the grant in the deed and is invalid.” People ex rel. Paxton 
v. Bloomington Cemetery, 353 Ill. 534, 539, 187 N.E. 455, 457 (1933). 

The erroneous inference drawn from the Paxton opinion by the instant court is 
also clearly expressed in its statement that “The only dissimilarity between the (Paxton) 
case and the one now under consideration is the claim of exclusive sales rights.” People 
ex rel. H. H. Anderson Monument Co. v. Rosehill Cemetery Co., 3 Ill.2d 592, 599, 
122 N.E.2d 283, 287 (1954). It is submitted that this is neither the omly nor even the 
most important distinction between the two cases. See Johnson v. Cedar Memorial 
Park Cemetery Ass’n., 233 Iowa 427, 431, 9 N.W.2d 385, 388 (1943) (construing the 
Paxton decision as holding that a cemetery may not “enforce a rule which (is) in 
derogation of the rights previously granted by conveyance to the lot-owner.”) 

*® The charter provides that burial lots are to be free from taxation and that all 
real estate and personalty used for burial purposes are exempt from taxation and execu- 
tion. Transcript of Record, p. 7. Rosehill is exempt from payment of capital stock 
taxes. People v. Rosehill Cemetery Co., 371 Ill. 510, 21 N.E.2d 766 (1939). 

wwe |, (M)any cases are cited to the effect that a corporation may do all things 
convenient, suitable or necessary to enable it to perform the business designated in the 
charter. Examples are: a hotel may operate buses, a restaurant, barber shop and other 
retail shops. Richlieu Hotel Co. v. International Military Encampment, 140 Ill. 248, 
29 N.E. 1044 [1892]. An interior decorating business may sell flowers for use by its 
customers. Quinlan v. Almini Co., 191 Ill. App. 568 [1st Dist. 1915]. These cases and 
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Instead, said the court, the charter “should be strictly construed lest 
(Rosehill) be put in such a preferred position as to constitute a menace to 
free enterprise.” 18 

Thus, the ratio decidendi of the instant case is indicated. The court 
was making an essentially legislative decision that Illinois corporations with 
special charter privileges should not be permitted to extend the range of 
their business activities when such extensions threaten other, less favored 
enterprises. 

This substantive decision to limit the defendant’s charter powers would 
appear to provide the key to the court’s procedural holding. The court’s 
resolution of the interest question seems clearly to have been dictated by 
its desire to reach the problem of construing defendant’s charter. This is 
indicated by the court’s casual treatment of Illinois precedent on the interest 
question. 

In short, the Illinois Court has simply decided that under certain cir- 
cumstances corporate ultra vires activities should be checked; pursuant to 
this decision it has said that there is no reason why a private party cannot 
use the quo warranto remedy to this end. 

Dona.p P. Moore 


TORTS—Child’s Right of Action for Loss of a Parent’s Consortium. 
(Arkansas) 


This suit was brought by a divorced husband as next friend of his 
minor child whose custody had been awarded to its mother. The child’s 
parents were living together when the defendant alienated the affections of 
the mother, finally causing a divorce. Thereafter the defendant and the 
mother were married. The complaint alleged that the minor child was 
entitled to “a cause of action against a third party causing the alienation of 
his parents affection from him,” and demanded damages for deprivation of 
his previously happy home and financial security. A demurrer to the com- 
plaint was sustained. On appeal, held: Affirmed. No cause of action exists 
in the absence of a legislative enactment allowing financial compensation for 
such wrongs. Further, the plaintiff is not hereby denied any constitutional 
guarantee. Lucas v. Bishop, —— Ark. , 273 S.W.2d 397 (1954). 

The result in the instant case stems from the development of the law 
of corsortium. Consortium may be defined as the right of one family mem- 
ber to expect certain or set patterns of behavior from other members of 
the family group—a right, growing out of the family relationship, to the 
affection, society, companionship, and services of the others in the group.'! 





many others are eminently correct, but they deal with implied powers of corporations 
which are not in the preferred class of defendant.” People ex rel. J. H. Anderson 
Monument Co. v. Rosehill Cemetery Co., 3 Ill.2d 592, 597, 122 N.E.2d 283, 286 (1954). 
8 Ibid. 
1Lippman, The Breakdown of Consortium, 30 Cor. L. Rev. 651 (1930). The term 
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4 


“The beginning of the law in this field arose out of the nature of the Seven- 
teenth Century family and the interest most frequently invaded,—the seduc- 
tion or the enticing away of a servant.” 2. The common law first recognized 
a husband’s and father’s right to consortium as a “property” right in the 
services of his wife and children,? and later expanded this right by per- 
mitting an action based on his “property” in the affection and society of his 
wife.t In the United States, after the Married Women’s Acts removed the 
procedural impediments, a wife was given a right of consortium by the 
granting of a cause of action for the alienation of her husband’s affection.® 
Many of the peculiar results in the modern law can be explained solely 
on the basis of this historical development.* The real difficulty lies in the 
attempts of the courts to fit all family interests or rights that are to be 
protected into the age old concept of “property.” In reality these family 
interests or rights shou!d be treated in a separate category, such as “rela- 
tional interests.” 7 The law has simply failed to keep pace with the dynamic 
sociological concepts of the family.8 It is common knowledge that there 


originally included “service” as a predominate factor. Hinnant v. Tide Water Power 
Co., 189 N.C. 120, 126 S.E. 307 (1925); Smith v. Nicholas Bldg. Co., 93 Ohio St. 101, 
112 NE. 204 (1915). For the historical changes in the meaning of the word consortium 
see Holdbrook, The Change in the Meaning of Consortium, 22 Micu. L. Rev. 1 (1923). 
RESTATEMENT, Torts Special Note § 683, comment 5 (1938). “The word ‘consortium’ 
is frequently employed in judicial opinions to indicate any or all of those interests of 
the husband or wife in the marriage relation which receive legal protection by rules 
of law. The word, therefore, is ambiguous and is not used in the Restatement of this 
subject.” 

> Harper, Torts 555 (1933). 

* Ibid. The loss of service was the gist of the legal wrong. 

* Marri v. Stamford St. Ry. Co., 84 Conn. 9, 78 Atl. 582 (1911); Boland v. Stanley, 
88 Ark. 562, 115 S.W. 163 (1909); Jones v. Monson, 137 Wisc. 478, 119 N.W. 179 (1909); 
Nolin v. Pearson, 191 Mass. 283, 77 N.E. 890 (1906); Bester v. Bester, 186 Ill. 537, 58 
N.E. 249 (1900); Holtz v. Dick, 42 Ohio St. 23 (1884); 27 Am. Jur., Husband and Wife 
S $22. 

* Bennett v. Bennett, 116 N.Y. 584, 23 N.E. 17 (1889). Since a wife is permitted 
to sue in her own name under the Married Women’s acts and for her own benefit, she 
is entitled to recovery for any such injury to her person. See also Weber v. Weber, 
113 Ark. 471, 169 S.W. 318 (1914); Geromini v. Brunelle, 214 Mass. 492, 102 N.E. 67 
(1913); White v. White, 101 Minn. 451, 112 N.W. 627 (1907); Hart v. Kamp, 76 
Conn. 135, 55 Atl. 1021 (1903); Bester v. Bester, 186 Ill. 537, 58 N.E. 249 (1900); Foot 
v. Card, 58 Conn. 1, 18 Atl. 1027 (1889). 

° HarPER, supra note 2. It has been held that a parent’s action fails when loss of 
services could not be shown. Pyle v. Waechter, 202 Ia. 695, 210 N.W. 926 (1926); 
Miles v. Cuthbert, 122 N.Y.S. 703 (1909); Barham v. Denis, 2 Cro. Eliz. 770, 78 Eng. 
Rep. 101 (1600). 

"Relational interests” is used to indicate the value of one person to another. 
Note, 41 Itt. L. Rev. 444 (1946); Green, Cases on Injuries To RELATIONS (1940). This 
concept is not new. The concepts of master and servant, husband and wife, parent 
and child were recognized by the common law. 1 BLAcKsTONE, COMMENTARIES 422 
(5th Ed. 1773). 

*It has been said that “matrimonial jurisprudence is anachronistic.” Lippman, 
supra note 1. 
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has been a transition in our conception of the family—in our social stand- 
ards. The family is now treated as a separate institutional unit with cor- 
relative rights and duties among all its members, including the children, but 
the law has failed to recognize and adapt itself to these changes.® 

The common law recognized a child’s interest in the family relation- 
ship but did nothing to protect it.1° It was held that a child had no right 
of consortium.!! Today there is a sharp split of authority as to the exist- 
ence of a child’s cause of action against a third party causing the alienation 
of his parents’ affection or injuries to them. Illinois, Michigan, Minnesota, 
and Pennsylvania have given the child a limited right of consortium, thereby 
“legalizing” his interest,!* but New York has specifically denied such a 
right.!8 In the case of Daily v. Parker,’4 a federal case decided according 


* Johnson v. Luhman, 330 Ill. App. 598, 71 N.E.2d 810 (2d Dist. 1947). 


*“The next and most universal relationship in nature, is . . . that between parent 
and child.” 1 BLackstone, CoMMENTARIES 446 (5th ed. 1773). Blackstone then noted 
that a child has no property in his parents. 3 BLackstoNE, COMMENTARIES 143 (Sth ed. 
1773). Dean Pound wrote “As against the world at large a child has an interest in the 
relationship because of the support he may expect by virtue thereof while infancy or, 
after majority, circumstances preclude self-support rendering it improper or impossible 
for him to be left to himself. Also he has an interest in the society and affection of 
the parent. . . . But the law has done little to secure these interests.” Pound, Individual 
Interests in the Domestic Relations, 14 Micu. L. Rev. 177, 185 (1916). See also 2 Cootey, 
Torts 41 (4th ed. 1932), Pottockx, Torts 231 (13 ed. 1929), Prosser, Torts 937 (1941), 
SALMOND, Torts 380 (9th ed. 1936). 


* Hamilton v. McNeill, 150 Ia. 470, 129 N.W. 480 (1911). 


® Russick v. Hicks, 85 F. Supp. 281 (W.D. Mich. 1949); Daily v. Parker, 152 F.2d 
174 (7th Cir. 1945); Miller v. Monsen, 228 Minn. 400, 37 N.W.2d 543 (1949); Johnson 
v. Luhman, 330 Ill. App. 598, 71 N.E. 2d 810 (2d Dist. 1947); Heck v. Schupp, 394 III. 
296, 68 N.E.2d 464 (1946) (dictum); Milliken v. Long, 188 Pa. 411, 41 Atl. 540 (1898); 
O’Donnell v. Broad, 149 Pa. 24, 27 Atl. 305 (1892); Yundt v. Hartrunft, 41 Ill. 9 (1866); 
Stewart v. Howe, 17 Ill. 71 (1855). In Heck v. Schupp, supra, the court held that the 
section of the Heart Balm Act abolishing the action for alienation of affection was 
unconstitutional as it abolished a right secured by Itt. Const. art IV, § 13. Further, in 
Russick v. Hicks, supra, the court held that the Michigan Heart Balm Statute was con- 
stitutional, as it abolished only the common-law actions for alienation of affections by 
husband and wife. As a child had no such action at common law, the statute could 
could have no effect as to him. A child’s action was first recognized after the statute 
was in force. 


% Morrow v. Yannantouno, 152 Misc. 134, 273 N.Y.S. 912 (1934). This was a 
suit by an infant against one who enticed away his mother. The court in denying 
relief stated that the loss of consortium, essential to an action for alienation of affection, 
was clearly missing. The court feared a flood of litigation by everyone whose “cheek 
was tinged by the blush of shame.” 


4152 F.2d 174 (7th Cir. 1945). Children may maintain an action for damages 
for being deprived of the support, guidance, and protection of their father, against a 
woman who has lured him away from his family. That a child’s right to sue for the 
destruction of the family relationship has not previously been recognized is not a 
conclusive reason for denying it. The court said that it was its duty to apply recog- 
nized principles to newly accepted views of social conditions of the family and its mem- 
bers, i.e., judicial empiricism. 
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to Illinois law, the court overlooked any common-law concepts and gave 
express protection to the child’s “relational interest” in the family by sus- 
taining a cause of action for alienation of affection. Such reasoning seems 
entirely consistent with the emerging recognition of the child as a social 
and legal personalty within the family group. There are both civil and 
criminal statutes protecting children from abuse and neglect. Clearly chil- 
dren have a right in the intangible incidents of family life, i.e., affection, 
moral support, and guidance. Such rights should be protected. 

Some of the decisions denying the child’s rights are based on the 
common-law concept that a child has no “property” interest in his parents.’® 
These holdings are the erroneous result of the common-law requirement of 
“services” as a basis for an action for alienation of affection. The same 
unrealistic theoretical distinction has been made as to the term “con- 
sortium.” 16 Other courts have denied the right due to a fear of a flood 
of litigation.!7 While claiming to be practical solutions, such denials are 
without merit. Reasonable limitations could be worked out within judicial 
process as the cases arise-1® Lastly, a denial of a cause of action for lack of 
common-law precedent, as was done in the principal case, is diametrically 
opposed to the common law’s inherent adaptability to changing conditions.!® 

The conclusion of the Arkansas court in the principal case seems erro- 
neous in view of the fact that it has seen fit in the past to grant to both 
husband and wife a cause of action for alienation of affection.2° Granting 
such relief to the husband and wife, there is no theoretical basis for denying 


* Henson v. Thomas, 231 N.C. 173, 56 S.E.2d 432 (1949). This was an action by 
a child against a third party for criminal conversation with his parent. The court 
denied recovery, holding that it would not create an action where one was not there- 
tofore known. Further the court held that a child has no consortium rights—no prop- 
erty rights in his parents. Cf. Edler v. McAlpine-Downie, 180 F.2d 385 (D.C. Cir. 
1950); McMillan v. Taylor, 160 F.2d 221 (D.C. Cir. 1946); Garza v. Garza, 209 S.W.2d 
1012 (Tex. Civ. App. 1948). 

© Hamilton v. McNeill, 150 Ia. 470, 129 N.W. 480 (1911). Such a cause of action 
is one which could arise only out of and by virtue of the marriage relation. The gist 
of the action for alienation is the loss of consortium—conjugal fellowship of the husband 
and wife. 

17 Morrow v. Yannantouno, 152 Misc. 134, 273 N.Y.S. 912 (1934). 

*® Note, 20 Cornett L.Q. 255 (1935). 

“The law of England would be an absurd science if it were based on precedent 
only.” 1 Kent, ComMMENTARiEsS 478 (14th ed. 1896). Because of judicial empiricism 
(decisions based on experience) the common law was sufficiently elastic to meet chang- 
ing conditions. Judicial empiricism does away with arbitrary rules by putting old doc- 
trines into accord with reason and reality. “The chief cause of the success of our 
common law doctrine of precedents as a form of law is that it combines certainty and 
power of growth as no other doctrine has been able to do.” Pounp, THE SPIRIT OF THE 
Common Law 182 (1921). 

2° Weber v. Weber, 113 Ark. 471, 129 S.W. 318 (1914); Boland v. Stanley, 88 Ark. 
562, 115 S.W. 163 (1909). 
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the same relief to a child.24_ The underlying problem, in the final analysis, 
is a sociological rather than a legal one. Is an action by any member of 
the family for alienation of affection socially worth while and desirable? 
The answer may well be a policy decision for the legislature rather than for 
the courts. But, until the legislature deems it expedient to abolish all actions 
for interference with the family by alienation, the court should give equal 
protection to all interests in such relationship. 
Joun C. Fetricu 


Text writers seem to agree that the right of consortium stems from the socio- 
logical rather than the contractual aspect of marriage. BisHop, MARRIAGE AND Divorce 
§ 16 (6th ed. 1881); ScHouLER, Domestic RELations § 1037 (6th ed. 1921). Assuming 
that a husband’s or wife’s right to consortium stems from a sociological or relational 
aspect of marriage, there is no reason in theory why a child’s interest in the same rela- 
tionship should not be protected. Note, 83 U. Pa. L. REv. 276 (1934). 
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